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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Urban  Mass  Transportation 
Administration 

23  CFR  Part  771 

49  CFR  Part  622 

Environmental  Impact  and  Related 
Procedures 

agencies:  Federal  Highway 
Administration  (FHWA)  and  Urban 
Mass  Transportation  Administration 
(UMTA),  Department  of  Transportation 
(DOT). 

action:  Final  rule. 

summary:  The  FHWA  and  UMTA  are 
issuing  a  joint  final  regulation  for  the 
preparation  of  environmental  impact 
statements  and  other  related  documents 
and  procedures.  This  regulation 
incorporates  the  requirements  of  DOT 
Order  5610.1C,  "Procedures  for 
Considering  Environmental  Impacts,"  44 
FR  56420  (October  1, 1979),  and  sets 
forth  procedures  for  complying  with 
other  environmental  laws,  principally 
section  4(f)  of  the  Department  of 
Transportation  Act,  49  U.S.C.  1653(f) 
and  23  U.S.C.  138. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  December  29, 1980. 
The  documents  and  actions  to  which 
this  regulation  applies  are  described 
more  fully  in  §  771.109  of  the  regulation. 
ADDRESSES:  Copies  of  comments 
received,  together  with  the  regulatory 
evaluation  and  work  plan  required  by 
DOT  Policies  and  Procedures 
implementing  Executive  Order  12044, 
are  available  for  public  inspection  in  the 
public  docket  room  of  the  Federal 
Highway  Administration,  Room  4205, 
HCC-10,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590,  between  the 
hours  of  7:45  a.m.  and  4:15  p.m.,  EST, 
Monday  through  Friday.  These  materials 
are  filed  under  FHWA  Docket  No.  79-26. 
Additional  comments  on  this  final  rule 
may  be  submitted  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

(1)  For  FHWA:  Mr.  Robert  Gatz,  Office 
of  Environmental  Policy  (HEV-10), 
telephone  (202)  426-0106,  or  Mr.  Edward 
Kussy,  Office  of  the  Chief  Counsel 
(HCC-40).  telephone,  (202)  426-0791, 
Federal  Highway  Administration,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590,  between  the  hours  of  7:45  a.m. 
and  4:15  p.m.,  EST,  Monday  through 
Friday. 

(2)  For  UMTA:  Mr.  Edward 
Fleischman,  Office  of  Transit  Assistance 
{UTA-30),  telephone  (202)  472-2435,  or 


Mr.  John  Collins,  Office  of  the  Chief 
Counsel  (UCC-10),  telephone  (202)  426- 
1906,  Urban  Mass  Transportation 
Administration,  400  Seventh  Street, 

S.W.,  Washington,  D.C.  20590,  between 
the  hours  of  8:00  a.m.  and  6:00  p.m.,  EST, 
Monday  through  Thursday. 
SUPPLEMENTARY  INFORMATION:  The 
FI  IWA  and  UMTA  have  determined 
that  this  final  rule  is  a  significant 
regulation  according  to  the  criteria 
established  by  the  Department  of 
Transportation  pursuant  to  Executive 
Order  12044.  A  regulatory  evaluation  is 
available  for  public  inspection  in  the 
public  docket  room  of  the  FHWA. 

Copies  may  be  obtained  by  contacting 
Mr.  Robert  Gatz  or  Mr.  Edward 
Fleischman.  The  addresses  of  the 
FHWA  docket  room  and  these 
individuals  are  set  forth  above.  The 
regulation  being  issued  today  applies  to 
both  FHWA  and  UMTA  actions.  Thus,  it 
will  be  published  as  Part  771  of  Title  23 
of  the  Code  of  Federal  Regulations 
(CFR)  with  a  cross  reference  in  Part  622 
of  Title  49  of  the  CFR. 

Introduction 

The  Council  on  Environmental  Quality 
(CEQ)  issued  a  final  regulation  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended  (NEPA),  42 
U.S.C.  4321  et  seq.,  on  November  29, 

1978  (43  FR  55978).  The  CEQ  regulation 
applies  to  all  agencies  of  the  F^eral 
Government  and  is  codified  at  40  CFR 
Parts  1500-1508. 

In  response  to  the  CEQ  regulation, 

DOT  issued  DOT  Order  5610.1C, 
Procedures  for  Considering 
Environmental  Impacts,  on  October  1, 

1979  (44  FR  56420).  The  DOT  Order 
establishes  general  procedures  and 
requirements  for  the  consideration  of 
environmental  impacts  by  agencies 
within  DOT.  Both  the  CEQ  regulation 
and  the  DOT  Order  require  agencies 
such  as  the  FHWA  and  UMTA  to 
develop  supplementary  implementing 
procedures.  This  is  especially  the  case, 
where  agency  specific  procedures  are 
required  to  fully  integrate  the  agency’s 
programs  with  the  CEQ  regulation  and 
the  DOT  Order.  For  this  reason,  both 
FHWA  and  UMTA  determined  that 
procedures  applying  directly  to  the  two 
administrations  were  required.  Thus, 
this  regulation  amends  the  existing 
FHWA  regulation,  23  CFR  Part  771,  and 
adds  a  new  Part  622  to  Title  49  of  the 
CFR  for  programs  administered  by 
UMTA. 

This  regulation  establishes  the 
specific  NEPA  requirements  that  must 
be  followed  by  FHWA.  and  UMTA,  and 
by  applicants  for  grants,  permits  and 
other  actions  from  those  two  agencies.  It 


also  contains  the  policies  and 
procedures  which  will  guide  the  FHWA 
and  UMTA  activities  under  section  4(f) 
of  the  DOT  Act.  49  U.S.C.  1653(f)  and  23 
U.S.C.  138,  which  relates  to  the 
preservation  of  certain  park  and 
recreation  areas  wildlife  and  waterfowl 
refuges,  and  historic  sites. 

The  CEQ  regulation  is  an  integral  part 
of  FHWA’s  and  UMTA’s  environmental 
requirements.  In  accordance  with 
§  1507.3  of  the  CEQ  regulation,  the 
regulation  published  here  does  not 
paraphrase  the  CEQ  provisions. 

However,  in  order  to  reduce  the  burden 
on  grant  applicants,  this  regulation 
incorporates  the  procedural  provisions 
of  DOT  Order  5610.1C.  Grant  applicants 
should  not  find  it  necessary  to  refer  to 
the  DOT  Order  in  the  course  of  normal 
project  development.  FHWA  and  UMTA 
have  required  compliance  with  the  CEQ 
regulation  and  DOT  Order  since  their 
effective  dates. 

This  regulation  was  published  in 
proposed  form  for  public  comment  on 
October  15, 1979  (44  FR  59438), 

Comments  were  also  requested  directly 
from  potential  grant  applicants.  The 
closing  date  for  comments  was  extended 
once  (44  FR  66213;  November  19, 1979), 
and  the  docket  officially  closed  on 
December  3, 1979. 

A  total  of  196  comments  were 
received  from  Federal,  State  and  local 
units  of  government,  public  interest 
groups,  and  private  citizens  in  the  period 
prior  to  or  immediately  after  the  closing 
date.  These  comments  were  given  full 
consideration.  A  small  number  of 
comments  were  received  very  late  in  the 
development  of  this  regulation,  well 
after  the  close  of  the  comment  period, 
and  were  entered  in  the  docket  for 
public  information. 

Comments  were  reviewed  jointly  by 
FHWA  and  UMTA.  Both  agencies 
established  task  forces  to  review 
comments  received  and  make 
recommendations.  The  views  of  the  field 
offices  of  both  agencies  were  actively 
solicited  in  the  course  of  this  process. 
The  final  regulation  has  been  developed 
and  coordinated  jointly  by  FHWA  and 
UMTA  with  considerable  input  from 
DOT  and  CEQ. 

The  remainder  of  this  preamble  is 
divided  into  three  sections  as  follows: 

General  Comments — a  discussion  of 
the  general  comments  received  on  the 
proposed  regulation  and  of  the  overall 
objectives  in  preparing  the  final  rule. 

Section-by-Section  Analysis — a 
summary  of  each  section  of  the  final 
regulation,  including  a  discussion  of 
major  comments  received  on  and 
changes  made  to  each  section. 
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Related  Actions — a  brief  review  of 
other  actions  being  taken  by  FHWA  and 
UMTA  in  the  environmental  area. 

General  Comments 

Federal  agencies  responding  to  the 
notice  of  proposed  rulemaking  included 
CEQ,  the  Environmental  Protection 
Agency,  and  the  Department  of  the 
Interior.  Responses  were  received  from 
29  State  transportation  agencies  and  a 
wide  range  of  local  governments,  transit 
authorities,  private  citizens  and  interest 
groups  such  as  the  National  Wildlife 
Federation.  Natural  Resources  Defense 
Council,  Highway  Users  Federation, 
National  Association  of  Counties  and 
National  Conference  of  State  Historic  '' 
Preservation  Officers. 

The  major  change  in  this  regulation 
from  the  proposed  rule  is  the  complete 
integration  of  the  UMTA  and  FHWA 
requirements.  This  is  responsive  to  a 
number  of  comments  which  suggested 
consolidation  of  UMTA’s  and  FHWA’s 
procedures.  In  the  proposed  rule,  the 
two  agencies  had  issued  a  joint 
introductory  part  and  similar  detailed 
procedures.  A  close  review  of  those 
detailed  procedures  indicated 
considerable  simplification  could  be 
achieved  by  a  complete  merging  Pf  the 
procedures. 

There  are  a  number  of  significant 
advantages  to  this  approach.  UMTA’s 
grant  applicants  and  FHWA’s  grant 
applicants  may  be  the  same  agencies.  If 
they  are  not,  they  are  agencies  which 
must  work  very  closely  together  at  the 
State  and  local  levels.  Also,  DOT 
requirements  apply  equally  to  both 
agencies.  Thus,  there  is  considerable 
procedural  similarity  between  the  two 
programs,  which  makes  the  issuance  of 
joint  procedures  compelling. 
Furthermore,  the  environmental  analysis 
required  for  compliance  with  NEPA 
frequently  requires  close  interaction 
between  UM’TA  and  FHWA.  This  is 
especially  the  case  in  urban  areas  where 
environmental  analyses  can  be 
particularly  complex.  Thus,  combined 
procedures  facilitate  this  process  at  the 
Federal  level. 

Another  important  advantage  to  a 
combined  regulation  is  the  emphasis 
that  this  places  on  the  necessity  to 
closely  integrate  highway  and  transit 
project  development.  Minor  procedural 
differences  in  the  highway  and  transit 
laws  should  not  be  allowed  to 
predominate  over  a  full  and  complete 
evaluation  of  all  possible  transportation 
solutions  to  a  given  problem. 

There  are,  of  course,  fundamental 
differences  in  the  major  programs 
administered  by  UMTA  and  FHWA. 
These  include  (1)  the  statutory  basis  of 
the  agencies  grant  programs  (most 


significant  FHWA  programs  are  formula 
based  and  funded  from  a  trust  fund 
while  UMTA  administers  a  large 
discretionary  grant  program  funded  from 
general  revenues),  (2)  the  type  of 
applicants  (FHWA  deals  mainly  with 
State  highway  agencies  that  are  given 
special  status  under  NEPA  white  UMTA 
usually  does  not  deal  with  statewide 
agencies),  (3)  the  degree  of  agency 
decentralization  (FHWA  has  offices  in 
each  State  while  UMTA’s  field 
organization  consists  of  10  regional 
offices),  and  (4)  the  number  of  parallel 
regulations  (I^WA  has  a  number  of 
related  environmental  regulations,  e.g., 
process  guidelines  for  environmental 
action  plans  (23  CFR  Part  795),  while 
UMTA  has  no  other  such  regulations). 

These  differences  led  to  the  initial 
decision  to  publish  parallel,  but  separate 
procedures.  However,  our  subsequent 
analysis  made  clear  that  insofar  as 
compliance  with  NEPA  and  other 
environmental  procedures  was 
concerned,  these  differences  largely 
result  in  internal  administrative 
differences  and  make  little  or  no 
difference  as  to  what  NEPA 
documentation  is  actually  required.  Both 
UMTA  and  FHWA  will  be  issuing  non- 
regulatory  guidance  that  will  further 
assist  applicants  in  complying  with  this 
regulation.  This  will  be  more  fully 
explained  below  in  the  discussion  of 
“Related  Actions”.  In  those  relatively 
infrequent  instances  where  statutory 
differences  require  different  procedures 
in  this  regulation,  they  are  specifically 
addressed  in  the  section  involved. 

Comments  received  on  the  length  of 
the  regulation  and  the  interpretation  of 
the  NEPA  process  reflected  a  wide 
range  of  views.  We  have  attempted  to 
strike  a  reasonable  balance  in  both 
areas.  As  previously  discussed,  the 
regulation  does  not  repeat  the 
provisions  of  the  CEQ  regulation,  but 
does  include  the  procedural  provisions 
of  the  DOT  Order.  The  policies  and 
procedures  in  the  regulation  are 
designed  to  streamline  and  shorten  the 
environmental  review  process  wherever 
possible,  in  keeping  with  the  President’s 
and  DOT’S  policies  on  the  reduction  of 
red  tape.  In  this  regard,  unnecessary 
requirements  have  been  eliminated, 
lengthy  or  excessively  detailed 
instructions  have  been  curtailed,  and 
flexibility  and  discretion  have  been 
provided  to  grant  applicants  wherever 
possible.  The  CEQ  regulation  and  DOT 
Order  set  the  overall  policies  and 
procedures,  while  this  regulation  tailors 
those  policies  and  procedures  to  fit  the 
unique  aspects  of  the  programs 
administered  by  FHWA  and  UMTA. 
Provisions  in  the  draft  regulation  that 


related  solely  to  internal  procedures 
have  been  eliminated  to  streamline  the 
regulation. 

Several  comments  expressed  concern 
regarding  the  degree  of  pubic 
involvement.  Both  FHWA  and  UMTA 
heavily  emphasize  public  involvement 
throughout  their  programs.  This 
involvement  is  an  essential  part  of  the 
planning  and  project  development 
processes.  The  joint  planning  regulation 
of  the  two  agencies  requires  public 
participation  (23  CFR  450.20(a)(3)  and  49 
CFR  613.120(a)(3)).  The  importance  of 
public  involvement  and  early 
coordination  in  project  development  is 
also  emphasized  in  this  regulation  in 
§§  771.105(c)  and  771.111.  The  FHWA 
further  emphasizes  public  involvement 
through  its  action  plan  process  (23  CFR 
Part  795)  and  its  public  hearing 
requirements  (23  CFR  Part  790).  Both  of 
these  processes  form  an  integral  part  of 
the  procedures  set  forth  in  this 
regulation. 

Numerous  comments  addressed  the 
utility  of  local  government  units  to  act 
as  )oint  lead  agencies  in  conjunction 
with  State  and  Federal  agencies  in 
preparing  environmental  documents  and 
carrying  out  other  lead  agency  functions 
under  the  NEPA  regulations.  State 
agencies  of  statewide  jurisdiction,  such 
as  State  highway  departments,  are 
specifically  allowed  to  prepare 
environmental  impact  statements  (ElS’s) 
under  a  1975  amendment  to  section 
102(2)  of  NEPA,  (42  U.S.C.  4332(2)(D)). 
This  section  also  requires  guidance  and 
participation  by  the  responsible  Federal 
official. 

The  legislative  history  makes  clear 
that  this  amendment  resulted  from 
conflicting  judicial  decisions  on  the 
issue  of  State  preparation  of 
environmental  documents.  The  question 
of  whether  other  government  units,  not 
having  statewide  jurisdiction,  could 
prepare  these  documents  was 
recognized  by  Congress.  The  Conference 
Report  on  H.R.  3130  (Senate  Report  No. 
94-331)  raised  the  question  of  whether 
the  amendment  could  be  interpreted  by 
the  courts  as  a  statement  of 
congressional  intent  to  either  deny  or 
affirm  the  validity  of  delegating  EIS 
preparation  responsibilities  to  agencies 
of  less  than  statewide  jurisdiction.  This 
concern  was  addressed  by  including  the 
last  sentence  of  section  102(2)(D),  which 
states  that  the  amendment  does  not 
affect  the  legal  sufficiency  of  statements 
prepared  by  State  agencies  with  less 
than  statewide  jurisdiction.  Thus,  the 
amendment  does  not  in  any  way  declare 
illegal  the  preparation  of  ElS’s  by  other 
governmental  units. 

The  CEQ  regulation  addresses  this 
question  in  §  §  1501.5  and  1506.2.  Section 
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1501.5(b)  states  that  Federal,  State,  or 
local  agencies,  including  at  least  one 
Federal  agency,  may  act  as  joint  lead 
agencies  to  prepare  an  EIS.  Section 
1506.2  allows  a  local  agency  to  be  a  joint 
lead  agency.  Section  6  of  DOT  Order 
5610.1C  allows  a  local  agency  to  serve 
as  a  joint  lead  agency  if  the  proposed 
action  is  subject  to  State  requirements 
comparable  to  NEPA.  The  mechanism 
by  which  a  State  imposes  all  applicable 
Federal  and  State  requirements, 
including  NEPA  requirements,  on  those 
localities  should  be  sufficient,  in  the 
absence  of  NEPA-type  legislation,  to 
allow  a  locality  to  become  a  joint  lead 
agency  in  preparing  environmental 
documents.  In  any  case,  DOT  Order 
5610.1C  was  not  intended  to  be  any 
stricter  than  the  CEQ  regulation  on  this 
point.  The  CEQ  regulation  encourages 
States  and  local  agencies  with 
requirements  comparable  to  NEPA  to 
become  joint  lead  agencies  in  order  to 
avoid  duplication.  However,  nothing  in 
the  CEQ  regulation  discourages  a 
locality  from  becoming  a  joint  lead  ♦- 
agency  with  the  State  and  Federal 
governments  in  the  absence  of  such 
comparable  State  or  local  requirements. 
Of  course,  while  a  local  agency  may  be 
a  joint  lead  agency  with  the  State  and 
P'ederal  governments,  the  responsible 
Federal  official  must  insure  that 
environmental  documents  accurately 
reflect  all  environmental  concerns  and 
Federal  requirements, 

A  number  of  comments  were  received 
which  either  criticized  or  suggested 
changes  in  procedures  which  are 
required  by  the  CEQ  regulation  (e.g., 
notice  of  intent,  record  of  decision, 
content  of  environmental  documents).  It 
was  not  possible  to  revise  the  regulation 
in  response  to  those  concerns  since  the 
CEQ  regulation  is  binding  on  all  Federal 
agencies. 

Numerous  editorial  revisions  have 
been  made  in  order  to  improve  the 
clarity  and  style  of  the  final  regulation. 

Section-by-Section  Analysis 

§  771.101  Purpose. 

Section  771.101  describes  the  general 
purpose  of  the  final  regulation.  It  has 
been  revised  to  reflect  the  fact  that  the 
FHWA/UMTA  procedures  are  being 
issued  in  a  single  part  of  the  Code  of 
Federal  Regulations. 

^  771.103  Authority  and  related 
statutes  and  orders. 

At  the  request  of  several  commenters, 
several  additional  related  statutes  and 
orders  were  added.  The  list  in  this 
section  is  intended  to  emphasizMhat 
compliance  with  the  procedures  of  this 


regulation  is  the  means  to  comply  with 
these  other  Federal  requirements. 

§  771.105  Policy. 

Section  771.105  contains  the  basic 
policies  of  the  FHWA  and  UMTA  with 
respect  to  compliance  with  NEPA  and 
related  environmental  statutes, 
regulations  and  orders.  In  keeping  with 
the  policy  set  forth  in  §  1500.2(c)  of  the 
CEQ  regulation,  this  section  of  the 
regulation  encourages  Federal,  State  and 
local  agencies  to  coordinate  compliance 
with  all  applicable  environmental 
requirements  as  part  of  the  NEPA 
process.  Several  commenters  asked  that 
the  factors  which  would  be  considered 
in  deciding  whether  or  not  to  mitigate  an 
adverse  impact  be  included.  Paragraphs 
(b)  and  (d)  have  been  redrafted  to 
describe  these  factors  and  specifically 
include  energy  conservation  benefits  of 
the  proposed  expenditure.  In  response  to 
a  comment  received,  paragraph  (e) 
indicates  that  the  cost  of  preparing 
environmental  documents  specifically 
required  by  the  Administration  is 
eligible  for  Federal  assistance  in 
accordance  with  the  contractual 
agreements  between  the  applicant  and 
the  Administration. 

§  771.107  Definitions. 

Section  771.107  contains  definitions 
for  basic  terms  that  are  used  throughout 
the  regulation  which  are  not  defined  in 
the  basic  statutory  authority  for  the  two 
programs  or  defined  by  the  CEQ 
regulation.  All  of  the  CEQ  definitions 
can  be  found  in  40  CFR  Part  1508.  For 
highway  projects  administered  directly 
by  FHWA,  such  as  some  Forest 
Highway  projects,  the  term 
“Administration"  means  the  Director, 
Office  of  Federal  Highway  Projects. 
Regions  8  or  10,  or  Regional  Engineer, 
Region  15.  Some  of  the  provisions 
contained  in  the  definitions  section  of 
the  draft  regulations  have  been  moved 
to  other  sections  to  streamline  the 
regulation.  No  substantive  changes  have 
been  made  to  those  provisions. 

%  771.109  Applicability  and 
responsibilities. 

Seciton  771.109  has  been  drafted  by 
FHWA  and  UMTA  to  clarify  when  this 
regulation  applies  and  what 
responsibility  the  applicant  has  in  the 
environmental  process.  Activities  that 
were  proposed  in  the  draft  regulations 
as  non-major  Federal  actions  are 
described  in  the  final  regulation  as 
categorical  exclusions  and  listed  in 
§  771.115(b).  The  Administration 
cautions  applicants  about  undertaking 
activities  with  their  own  funds  which 
might  tend  to  limit  the  consideration  of 
environmental  alternatives  in 


subsequent  proposals  for  Federal 
assistance.  The  Administration  will  not 
permit  the  consideration  of  alternatives 
to  be  biased  by  such  undertakings.  For 
projects  administered  by  UMTA,  if  an 
applicant  wishes  confirmation  from 
U^^A  that  it  can  proceed  with  a  project 
using  its  own  funds  without  preju^cing 
a  future  application,  UMTA  will  process 
this  “no  prejudice”  request  using  the 
procedures  of  this  regulation.  This 
section  also  makes  it  clear  that  the 
provisions  of  this  regulation  do  not 
apply  to,  affect,  or  alter  any  decisions, 
approvals,  authorizations,  or  other 
actions  made  or  taken  prior  to  the 
regulation’s  effective  date.  Paragraphs 
(a)(4)  and  (a)(5)  of  this  section  describe 
how  the  regulation  applies  to 
environmental  documents  in  various 
stages  of  development. 

As  indicated  in  the  applicability 
discussion  in  §  771.109(a)  and  the 
definition  of  “Action”,  this  regulation 
applies  to  proppsals  for  a  variety  of 
actions  over  which  the  Administration 
exercises  the  requisite  degree  of  control 
and  responsibility.  The  vast  majority  of 
the  Administration's  NEPA  activities 
have  traditionally  been  concentrated  in 
the  construction  area.  Accordingly,  prior 
environmental  regulations  have  been 
designed  primarily  for  application  to 
highway  and  transit  projects.  This 
regulation  follows  in  that  tradition  by 
emphasizing  the  requirements  and 
information  relevant  to  construction 
grant  applicants.  However,  an  effort  has 
been  made  to  draft  this  regulation  so 
that  its  provisions  can  be  applied,  as 
appropriate,  to  all  transportation 
projects  in  which  the  Administration  is 
involved.  Specific  provisions  for  non¬ 
project  related  actions  (e.g.,  proposals 
for  legislation)  have  not  been  included 
in  this  regulation.  However,  the  general 
policies  contained  in  the  regulation, 
together  with  the  procedures  in  the  CEQ 
regulation  and  DOT  Order,  adequately 
provide  for  such  actions. 

A  new  paragraph  (b)  has  been  added 
to  the  regulation  to  ensure  compliance 
with  CEQ’s  requirement  that 
appropriate  mitigation  measures  will  be 
carried  out  if  the  proposed  project 
receives  funds  from  the  Administration. 
(40  CFR  1505.3).  The  Administrations 
will  adapt  existing  mechanisms  to 
ensure  that  mitigation  committed  to  in' 
the  environmental  documents  is  actually 
done. 

Section  771.109(c)  explains  an 
important  concept  that  was  originally 
presented  in  the  definitions  section  of 
the  UMTA  draft  regulation.  The  phrase 
“the  Administration  in  cooperation  with 
the  applicant”  is  used  throughout  the 
final  regulation  to  describe  who  has 
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responsibility  for  a  particular  activity. 
The  meaning  of  the  phrase  will  vary 
from  project  to  project,  depending  on 
what  agencies  are  involved. 
"Administration"  means  FHWA  or 
UMTA,  depending  on  which  is  the  lead 
agency.  "Applicant”  means  the  entity — 
public  or  private — that  is  applying  for 
Federal  assistance.  The  basic  statutory 
legislation  in  titles  23  and  49  of  the 
United  States  Code  defines  who  can  be 
an  eligible  applicant.  The  phrase  "in 
cooperation  with”  means  that  different 
applicants  can  have  different  levels  of 
responsibility  in  the  environmental 
process  depending  on  the  CEQ 
regulation.  The  greatest  level  of 
responsibility  (authorized  by  40  CFR 
1506.2(a)  of  the  CEQ  regulation)  is  for 
public  agencies  that  have  statewide 
jurisdiction.  All  State  DOTs  and  State 
highway  and  statewide  transit  agencies 
are  statewide  agencies  and  can  prepare 
the  EIS  and  other  environmental 
documents  themselves  with  the 
Administration  participating  in 
accordance  with  section  102(2)(D)  of 
NEPA.  All  FHWA  applicants  fall  within 
this  type  of  responsibility. 

The  next  greatest  level  of 
responsibility  is  for  public  agencies 
which  are  subject  to  state  and  local 
requirements  comparable  to  NEPA. 
These  "Joint  Lead  Agencies”  may 
prepare  the  EIS  and  environmental 
documents  jointly  with  the  Federal 
agency  (see  40  CFR  1501.5(b)).  The 
Administration  maintains  its 
responsibility  for  the  content. 

Less  reiponsibility  is  permitted  for 
public  agencies  that  do  not  fall  within 
the  above  two  types.  A  public  agency 
which  has  special  expertise  in  the 
proposed  project  may  be  a  "Cooperating 
Agency”  and  have  the  re.sponsibilities 
described  in  40  CFR  1501.6(b).  A  local 
applicant  for  UMTA  section  3  and  5 
funds  is  presumed  to  be  a  cooperating 
agency  and  is  involved,  under  UMTA 
leadership,  in  an  active  consultation 
process.  The  applicant  may  be  directed 
to  carry  out  UMTA's  decisions. 

Entities  that  do  not  fit  within  the 
above  types  (e.g.,  private  institutions) 
are  limited  to  providing  environmental 
studies  and  commenting  on 
environmental  documents. 

§  771.111  Early  coordination  and 
project  development. 

Paragraphs  (a)  through  (e)  have  been 
added  to  better  define  the  sequence  of 
formal  and  informal  actions  that  occur 
during  the  early  stages  of  project 
development  and  to  emphasize  the  need 
for  early  coordination.  An  explicit  link 
has  been  made  between  the  planniiig 
and  programming  of  projects  and  the 


decision  on  probable  class  of  action  of 
the  proposed  project. 

No  EIS,  environmental  assessment 
(EA)  or  finding  of  no  significant  impact 
(FONSI)  is  required  at  the  systems 
planning  stage.  However,  the 
Administration  in  cooperation  with  the 
applicant  will  use  the  information 
developed  during  the  systems  planning 
stage  to  identify  the  probable  class  of 
action  of  a  project  that  may  be  proposed 
for  funding  at  some  future  time.  This 
early  notification  is  designed  to  enhance 
consideration  of  environmental,  social, 
economic,  and  energy  effects. 

It  is  recognized  that  an  applicant  may 
commit  substantial  resources  (e.g., 
conduct  planning  studies)  in  advance  of 
Federal  project  approval.  Since  the 
Administration  must  fully  evaluate 
environmental  impacts  and  alternatives 
in  its  decision  making  process  and 
cannot  bias  its  evaluation  based  on  such 
prior  actions,  applicants  are  strongly 
encouraged  to  begin  coordination  with 
the  Administration  early  in  the  project 
development  phase. 

Paragraph  (f)  requires  that  proposed 
projects  be  evaluated  between  logical 
termini.  Although  the  comparable 
provision  in  the  old  FHWA  regulation 
has  been  substantially  revised  and 
shortened,  the  new  provision  does  not 
represent  any  change  in  policy  with 
regard  to  the  scope  of  the  project  which 
should  be  addressed  in  an  EIS  or  FONSI. 

Paragraph  (g)  has  been  added  in 
response  to  a  comment  received 
concerning  “tiering”.  This  paragraph 
clarifies  that  complex  transportation 
proposals  may  be  best  analyzed  using 
first  a  broad  program  EIS  and  later  a 
site-specific  EIS.  One  commenter 
expressed  concern  over  this  section  in 
the  UMTA  draft  regulation  that  the  first 
tier  EIS  (that  is,  a  broad  overview 
analysis  which  focuses  on  alternative 
transportation  modes  and  corridors) 
would  not  consider  cultural  resources 
which  might  influence  the  location  of  the 
project.  If  tiering  is  used,  the 
Administrations  will  consider  the 
potential  impact  on  cultural  resources  in 
the  first  tier  EIS.  At  this  stage  of 
analysis,  the  Administration,  in 
cooperation  with  the  applicant,  would 
consult  state  and  local  inventories  of 
historic  properties  and  the  National 
Register,  and  would  use  available 
information  on  archeological  resources 
if  project  alternatives  could  potentially 
affect  these  resources.  This  question  is 
addressed  more  fully  in  §  771.135, 
dealing  with  section  4(f)  of  the  DOT  Act, 
to  the  extent  that  section  is  applicable. 

Paragraph  (h)  has  been  included,  in 
response  to  comments  received,  to 
provide  contacts  for  individuals  seeking 
information  on  environmental 


procedures.  We  hope  that  this  will 
provide  another  means  to  facilitate 
citizen  involvement  in  agency  decision 
making. 

§  771.113  Timing  of  administration 
actions. 

This  section  identifies  and  limits  the 
types  of  project  activities  that  are 
permitted  prior  to  approval  of  the  final 
EIS  and  the  record  of  decision  (ROD). 
Any  Federal  resources  expended  to 
gather  data,  to  comply  with  other 
environmental  laws,  or  for  advance  land 
acquisition  will  not  bias  the 
Administration’s  eventual  decision  on 
the  project. 

A  number  of  comments  were  received 
asking  that  time  limits  be  imposed  for  all 
major  steps  in  the  NEPA  process.  In 
response  to  these  comments,  and  to  be 
consistent  with  40  CFR  1501.8(a)  of  the 
CEQ  regulation,  time  limits  will  be 
established  on  a  case-by-case  basis 
when  requested. 

A  number  of  comments  expressed  the 
view  that  highway  agencies  should  be 
allowed  to  proceed  with  final  design 
activities  once  the  final  EIS  has  been 
forwarded  from  the  FHWA  Division 
Office  to  the  FHWA  Regional  Office. 

One  of  the  arguments  advanced  for  this 
concept  was  the  contention  that  there 
were  very  few  changes  made  in  the 
project  design  once  the  final  EIS  has 
been  accepted  by  the  Division  Office. 

It  is  recognized  that  in  some  instances 
individual  project  costs  may  increase 
because  of  the  time  required  to  process 
the  final  EIS.  This  does  not  usually 
result  in  a  cost  increase  to  the  program 
as  a  whole,  since  the  funds  that  were 
scheduled  to  be  utilized  on  a  specific 
project  are  made  available  and  shifted 
to  another  project  within  that  State: 
thus,  that  second  project  may  be 
constructed  ahead  of  its  original 
anticipated  schedule  and  is,  therefore, 
constructed  at  a  lower  cost.  The  FHWA 
has  carefully  considered  this 
recommendation,  but  does  not  believe 
that  it  would  be  desirable  to  implement 
such  a  change.  It  would  not  be  a  wise 
expenditure  of  Federal  funds  to  permit  a 
State  agency  to  proceed  with  the  final 
design  of  a  recommended  alternative 
prior  to  a  decision  on  that  project  by 
either  the  Regional  Administrator  or  by 
the  Washington  Headquarters,  as  may 
be  appropriate. 

The  UMTA  has  special  statutory 
authority  to  issue  a  "Letter  of  Intent"  for 
projects  that  it  proposes  to  fund  in  the 
future.  Section  771.113(c)  clarifies  that 
when  UMTA  indicates  an  intention  to 
obligate  future  funds  for  a  multi-year 
capital  transit  project  (such  as  a  new 
rail  system),  the  breadth  of  the  EIS  must 
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consider,  at  least,  the  entire  project 
covered  by  the  Letter  of  Intent. 

§  777. 7 15  Classes  of  actions. 

Section  771.115,  pursuant  to  the  CEQ 
regulation,  establishes  three  classes  of 
actions.  Class  1  contains  those  actions 
that  are  presumed  to  require  draft  and 
final  EIS’s.  Class  2  contains  those 
actions  that  are  presumed  not  to  have  a 
significant  impact  on  the  environment 
and  therefore  need  no  additional 
environmental  analysis.  These  projects 
qualify  as  categorical  exclusions  (CE’s) 
in  accordance  with  the  CEQ  regulation. 
Class  3  contains  all  other  actions  since 
the  significance  of  their  environmental 
impacts  is  unknown.  An  EA  must  be 
prepared  for  Class  3  actions.  If  no 
significant  environmental  impact  is  . 
found,  a  FONSI  is  prepared.  Otherwise  a 
draft  and  final  EIS  are  required.  The 
later  sections  describe  how  the 
presumptions  can  be  overcome.  The  list 
of  Class  1  projects  contained  in  the 
regulation  addresses  both  FHWA  and 
UMTA  actions.  The  transit  class  1 
projects  were  described  in  the  proposed 
UMTA  rule  in  §  622.203(a).  A  change 
was  made  in  the  fourth  class  1  project  to 
expand  the  class  to  encompass  both 
highway  and  transit  related  major 
development  projects.  This 
classification  will  also  consider  the 
availability  of  commercial  and 
residential  replacement  facilities.  The 
highway  class  1  projects  were  proposed 
in  §  771.213(e)  and  have  been  revised  to 
encompass  those  projects  which  are 
presumed  to  require  an  EIS. 

One  commenter  requested  that  any 
action  that  has  more  than  a  minimal 
impact  on  land  protected  under  section 
4(f)  (sec  §  771.135)  always  be  considered 
a  Class  1  action.  However,  in  the 
Administrations’  experience,  section  4(f) 
can  encompass  projects  where  4(f)  land 
is  involved  and  yet  there  is  no 
significant  impact  on  the  environment. 
For  this  reason,  projects  involving  4(f) 
lands  will  be  treated  on  a  case-by-case 
basis  rather  than  creating  an  additional 
Class  1  project.  Of  course,  any  project 
that  involves  4(f)  property  and  has  a 
significant  effect  on  the  environment 
will  require  as  EIS. 

Section  771.115(b>  identifies  a  national 
list  of  activities  that  are  classified  as 
Class  2  or  CE’s.  The  CE’s  are  authorized 
by  CEQ  in  §  1508.4  of  its  regulation.  The 
FHWA  draft  regulation  contained  a  list 
of  examples  of  CE's  that  would  be 
utilized  and  approved  in  a  manner 
similar  to  FHWA’s  previous  procedures 
for  non-major  actions.  A  number  of 
comments  were  received  requesting  the 
regulation  be  revised  to  indentify  certain 
CE’s  on  a  national  basis  rather  than 
presenting  “examples”  to  be  approved 


by  the  FHWA  Division  Administrator. 
This  recommendation  was  similar  to  the 
approach  proposed  by  UMTA.  It  was 
adopted  and  should  substantially  reduce 
paperwork  requirements  by  eliminating 
the  need  for  each  of  the  50  States  to 
justify  and  submit  for  FHWA  approval 
each  of  the  items  included  on  the 
national  list. 

The  final  regulation  combines  CE’s 
proposed  separately  by  FHWA  and 
UMTA  in  the  draft  regulations.  The  new, 
identical  language  will  enhance 
coordination  between  FHWA  and 
UMTA  when  an  action  classified  as  a 
CE  is  jointly  funded  by  the  two  agencies. 

A  great  many  comments  were 
received  on  the  types  of  actions 
proposed  in  §  622.203  for  Class  2  (CE) 
projects. 

CE  #1  addresses  planning  and 
technical  studies.  This  CE  is  limited  to 
those  studies  which  do  not  fund  the 
construction  of  facilities  or  the 
acquisition  of  capital  equipment  to 
ensure  that  physical  commitments  are 
not  made  to  a  particular  course  of 
action. 

CE  #2  is  identical  to  the  CE  proposed 
in  §  622.203. 

CE  #3  is  based  on  language  that  was 
included  in  proposed  §  771.109(a). 
Approval  of  a  unified  planning  work 
program  and  planning  certification  are 
actions  that  do  not  themselves  require 
environmental  documentation. 

CE  *4  encompasses  programming 
approvals.  Environmental  concerns  at 
this  stage  of  development  are  addressed 
using  the  procedures  of  §  771.111. 

CE  #5  concerns  concept  approvals  for 
interstate  substitution  projects  and  is 
also  addressing  using  the  procedures  of 
§  771.111. 

One  commenter  asked  that  the 
regulations  be  revised  to  permit 
preliminary  engineering  to  be 
undertaken  during  the  period  of  time 
when  environmental  documentation  is 
being  prepared.  We  agree  that 
preliminary  engineering  may  be  a 
necessary  step  to  analyze  alternatives. 
For  this  reason,  we  have  included  in  CE 
#6  engineering  to  define  project 
elements,  costs,  and  impacts  and  in  CE 
#1  planning  and  technical  studies.  This 
is  consistent  with  40  CFR  1506.1(d)  of 
the  CEQ  regulations.  We  recognize  that 
it  is  sometimes  necessary  to  spend 
money  to  understand  the  impacts  of  a 
project  and  that  it  does  not  make  sense 
to  require  an  environmental  impact 
analysis  to  decide  whether  or  not  to 
prepare  an  environmental  analysis. 
However,  we  do  not  want  these  Federal 
and  local  expenditures  for  studies  and 
data  to  foreclose  alternatives.  We 
emphasize  that  these  financial 


expenditures  are  not  to  bias  the 
environmental  process. 

CE  #7  covers  classes  of  highways 
under  23  U.S.C.  103.  It  does  not  involve 
physical  impacts  and  is  identical  in 
substance  to  the  provision  described  in  ^ 
the  Appendix  to  the  FHWA  proposed 
regulation. 

CE  #8  is  identical  to  the  CE  that 
FHW'A  proposed. 

In  response  to  a  comment  received, 
the  proposed  CE  for  bridge  replacement 
(#9)  has  been  revised  to  be  identical  to 
the  CE  contained  in  the  final  NEPA 
regulation  of  the  Coast  Guard  (45  FR 
32818,  May  19, 1980)  so  that  different 
agencies  of  DOT  will  be  consistent. 

CE  #10  addresses  bikeway  projects 
that  typically  are  not  major  Federal 
actions  significantly  affecting  the 
environment. 

CE  #11  is  substantively  the  same  as 
the  CE  for  safety  work  programs 
contained  in  the  Appendix  to  FHWA’s 
proposed  rule. 

CE  #12  addresses  the  transfer  of 
Federal  lands  under  the  statutory 
requirements  of  32  U.S.C.  317  when  the 
subsequent  action  is  not  an  FHWA 
action. 

CE  #13  is  the  CE  for  highway 
modernization.  It  has  been  revised  from 
the  proposed  language  to  limit  the  CE  to 
minor  amounts  of  land  acquisition. 

CE  #14  is  for  highway  safety  and 
traffic  operations  and  was  proposed  in 
the  FHWA  Appendix.  It  has  been 
revised  to  limit  the  CE  to  those  projects 
which  require  only  minor  amounts  of 
land. 

CE  #15  and  #17  are  identical  to  the 
CE’s  proposed  by  FHWA. 

CE  #16  covers  ridesharing  and  fringe 
parking  facilities  that  typically  are  not 
major  Federal  actions  significantly 
affecting  the  environment. 

CE  #18  is  a  CE  for  administrative 
costs  of  the  transit  rural  programs. 

CE  #19  is  substantively  identical  to 
the  CE  proposed  by  UMTA  for  operating 
assistance  for  transit  systems.' 

The  FHWA  also  received  a  number  of 
comments  which  suggested  that  “new 
rural  two-lane  highways,”  which 
previously  had  been  considered  as  a 
non-major  action,  should  be  included  as 
a  CE.  The  FHWA  believes  that  the 
definition  of  “new  rural  two-lane 
highway”  is  too  broad  to  permit  these 
projects  to  be  classified  as  CE’s.  This 
issue  has  been  discussed  with  the  CEQ. 
which  concurs  that  it  would  not  be 
appropriate  to  consider  the  “new  rural 
two-lane  highway”  as  a  CE. 

One  commenter  asked  if  the  CE  that 
permits  purchases  of  vehicles  of  the 
same  mode  could  be  revised  to  permit 
the  purchase  of  dual-mode  buses  (i.e., 
buses  that  are  powered  both  by  electric 
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and  diesel  motors).  The  proposed  CE 
recognized  that  the  purchase  of  the 
same  mode  vehicles  (diesel  bus  for 
diesel  bus  or  electric  railcar  for  electric 
railcar)  merely  maintains  the 
environmental  status  quo  and  has  been 
retained  as  CE  #20.  Since  dual-mode 
buses  represent  a  new  technology, 

UMTA  lacks  experience  in  assessing  the 
environmental  effects  of  such  buses.  For 
this  reason  UMTA  would  treat  the 
purchase  of  dual-mode  buses  as  a  Class 
3  action  at  least  until  more  experience  is 
gained  with  this  technology. 

CE’s  #21,  #22,  #23  and  #24  are 
identical  in  substance  to  the  CE’s 
proposed  by  UMTA. 

Several  commenters  requested  that 
new  rail  yards  be  treated  similarly  to 
new  bus  storage  yards,  i.e.,  that  they  be 
considered  a  CE  when  located  in 
appropriately  zoned  areas.  In  UMTA’s 
experience,  the  construction  of  rail 
yards  could  involve  significant  impacts 
in  the  surrounding  community.  For  this 
reason,  rail  yards  for  new  rail  systems 
would  be  part  of  the  EIS  for  the  Class  1 
project  and  rail  yards  for  existing 
systems  would  be  evaluated  as  Class  3 
actions.  The  CE  for  new  bus  storage 
yards  (#25)  was  modified  in  response  to 
a  comment  to  reflect  that  bus  storage 
and  maintenance  facilities  that  will  be 
located  in  industrial  or  transportation 
areas  permitted  under  existing  zoning 
are  eligible  for  a  CE  if  the  street  system 
can  handle  the  anticipated  traffic  from 
the  facility. 

In  response  to  comments  received,  a 
number  of  additional  clarifications  were 
added  to  the  CE  for  land  purchases 
(#26).  With  respect  to  applicants  for 
UMTA  funding,  it  is  anticipated  that 
land  would  be  purchased  in  advance 
under  the  loan  provisions  of  section  3(b) 
of  the  Urban  Mass  Transportation  Act, 
This  provision  creates  a  narrow 
statutory  mechanism  to  maintain  current 
land  use  and  to  preserve  alternatives  for 
future  consideration.  By  statute,  no 
construction  can  begin  on  such  property 
without  triggering  repayment  of  the  loan. 
The  statute  creates  a  mechanism  to 
preserve  the  status  quo  and  any 
environmental  impacts  associated  with 
future  construction  projects  would  be 
evaluated  as  part  of  the  environmental 
documentation  for  that  future  project. 
The  regulation  has  been  revised  to 
reflect  the  concept  that,  while  advance 
land  acquisition  preserves  an  option,  the 
scope  of  alternatives  for  a  capital 
project  in  the  future  will  not  be 
prejudiced  by  the  advance  acquisition  of 
land.  If  the  land  is  not  needed,  the 
statute  provides  that  the  land  will  be 
sold  and  the  value  recaptured.  For  all 


other  types  of  projects,  this  CE  is  limited 
to  minor  amounts  of  land. 

In  response  to  a  comment  from  CEQ, 
the  CE  for  regulations  and  directives 
proposed  by  UMTA  and  FHWA  has 
been  limited  to  those  regulations  that 
are  not  major,  signiHcant  regulations 
under  the  terms  of  Executive  Order 
12044  (see  CE  #27).  This  Executive 
Order  governs  the  preparation  of 
regulations. 

CE  #28  and  #29  are  substantively 
identical  to  the  CE's  proposed  by 
FHWA. 

Some  commenters  proposed 
additional  criteria  for  various  Class  2 
actions  such  as  controversy,  noise 
impact,  or  location  in  an  area  that  has 
air  pollution  problems.  Rather  than 
including  these  factors  and  excluding 
other  possible  factors,  we  intend  to  rely 
on  the  early  notification  and  citizen 
involvement  procedures  of  §771.111  and 
the  specific  procedures  in  §  771.117(c)  to 
determine  whether  a  proposed  action  is 
properly  classified  as  a  Class  2  action. 

UMTA’s  proposal  and  FHWA’s  draft 
Appendix  categorically  excluded  the 
promulgation  of  all  regulations  and 
directives  from  the  requirements  for 
either  an  EA  or  EIS.  UMTA  and  FHWA 
believe  that  certain  proposed 
regulations  and  directives  may  have 
such  an  impact  that  environmental 
study  should  be  undertaken.  Such 
proposals  would  generally  be 
considered  “major"  under  the  criteria 
established  in  Section  3  of  Executive 
Order  12044  and  would  require  the 
preparation  of  a  regulatory  analysis.  It 
would  be  appropriate  for  environmental 
impacts  to  be  studied  at  the  same  time 
as  economic  impacts  arc  being 
analyzed.  Therefore,  paragraph  (c)  of 
the  regulation  requires  that  an  EA  be 
prepared  for  proposed  major  rules, 
regulations,  and  directives  and  permits 
the  EA  to  be  contained  in  the  regulatory 
analysis. 

§  771.117  Categorical  exclusions. 

This  section  desci^bes  the  procedures 
that  are  used  to  ensure  that  actions  are 
properly  classified  as  Class  2  actions. 
Provisions  have  been  included  so  that 
applicants  may  identify  and  recommend 
additional  categories  of  projects  for 
classification  as  CE’s.  Further,  the 
regulation  provides  for  the  preparation 
of  an  EA,  FONSI  or  EIS  for  types  of 
projects  on  the  list  where  special 
circumstances  exist. 

§  771.119  Environmental  assessments. 

Section  771.119  contains  the 
requirements  that  apply  to  EA’s 
prepared  for  Class  3  actions.  Several 
comments  were  received  concerning  the 
“scoping”  process  for  EA’s  outlined  by 


UMTA  in  its  draft  regulation.  While 
scoping  is  not  required  by  CEQ  for  EA's, 
the  preamble  to  the  CEQ  regulation 
encouraged  such  scoping  (see  43  FR 
55982).  In  preparing  ^’s,  both 
Administrations  will  use  a  process  by 
which  significant  issues,  impacts,  and 
alternatives  can  be  identified  for 
inclusion  in  the  EA.  The  FHWA  and  the 
State  highway  agencies  will  rely  on  the 
State  action  plans  (23  CFR  Part  795)  and 
other  early  coordination  activities  to 
define  the  scope  of  the  EA.  The  UMTA 
and  its  applicants  will  rely  on  a  scoping 
process  to  achieve  the  specific 
objectives  in  §  771.119(b).  The  UMTA 
recognizes  that  an  applicant  may  take 
the  lead  responsibility  in  preparing  an 
EA.  As  one  means  to  ensure  that  the 
applicant  undertakes  an  EA  of  the 
proper  scope,  UMTA  has  decided  to 
adopt  this  streamlined  scoping  process 
and  require  that  it  be  employed  by  the 
applicant  in  consultation  with  UMTA  at 
the  earliest  appropriate  time. 

The  UMTA’s  draft  regulation 
contained  a  provision  applying  to  EA’s 
whereby  UMTA  could,  as  a  result  of  the 
scoping  process,  require  an  applicant  to 
hold  a  public  hearing  on  the 
environmental  impacts  of  the  proposed 
project.  This  provision  has  been 
dropped.  Since  a  public  hearing  is 
already  required  as  part  of  the 
application  for  all  capital  (as  well  as 
operating)  assistance  grants,  it  was  felt 
that  a  duplicative  hearing  requirement 
could  be  eliminated  by  specifying  in 
§  771.119(e)  that  the  applicant’s  EA  be  » 
prepared  and  made  available  prior  to 
the  grant  application  public  hearing.  The 
requirements  for  public  hearings  and 
other  public  involvement  procedures 
with  respect  to  EA’s  for  FHWA  projects 
are  contained  in  approved  State  Action 
Plans  and,  where  applicable,  23  CFR 
Part  790.  Where  there  is  no  requirement 
for  a  public  hearing,  this  regulation 
establishes  a  30-day  period  for  receiving 
any  comments  on  the  EA. 

The  draft  regulation  indicated  an  EA 
was  appropriate  in  those  situations 
where  an  ^S  was  not  required  and  the 
proposed  project  was  not  classified  as  a 
CE.  The  final  regulation  also  provides 
that  an  EA  is  appropriate  in  those 
situations  where  it  would  assist  in 
determing  the  need  for  an  EIS.  This 
change  was  made  in  response  to  a 
number  of  comments  received  and  is 
considered  to  be  consistent  with  the 
purpose  of  the  EA  as  identified  in  the 
CEQ  regulation. 

§  771.121  Findings  of  no  significant 
impact. 

Section  771.121  describes  the 
procedures  that  the  Administration  will 
follow  when  it  determines  that  a  Class  3 
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action  will  not  significantly  affect  the 
environment.  In  this  joint  regulation, 
several  changes  have  been  made  from 
the  FHWA  and  UMTA  draft  regulations. 
A  substantive  change  is  the  addition  of 
paragraph  (c)  which  deals  with  the 
situation  where  a  FONSI  has  been 
prepared  and  approved  by  another 
Federal  agency  for  a  project  that 
includes  partial  FHWA  or  UMTA 
funding.  Although  FHWA  and  UMTA 
cannot  adopt  another  agency’s  FONSI. 
we  can  incorporate  it  into  our  own 
finding,  thus  eliminating  any  duplication 
of  work.  The  UMTA  and  FHWA  draft 
provisions  establishing  a  30-day  review 
period  for  projects  normally  requiring  an 
EIS  but  for  which  EA’s  are  written  have 
been  relocated  to  §  771.119(h).  In 
addition,  this  section  now  specifies  the 
means  by  which  an  Administration’s 
FONSI  is  made  available  to  agencies 
and  the  public. 

§  771.123  Draft  environmental  impact 
statements. 

This  section  discusses  the  procedures 
applying  to  draft  EIS’s,  the  relationship 
between  the  project  applicant  and  the 
Administration,  and  their  respective 
responsibilites  during  the  development 
of  the  draft  EIS.  It  further  discusses  the 
circulation  of  the  draft  document  and 
establishes  a  time  period  for  the  return 
of  comments  on  the  draft.  This  section  is 
similar  to  the  section  in  the  FHWA  draft 
regulation;  however,  the  following 
differences  should  be  noted. 

The  scoping  process  used  to  identify 
the  significant  issues  to  be  addressed  in 
the  EIS  has  been  given  greater 
prominence.  Whereas  most  FHWA 
applicants  have  established  procedures 
by  which  coordination  among  interested 
agencies  takes  place  and  the  scope  of 
the  EIS  is  determined,  UMTA  and  its 
applicants  do  not  have  such  procedures. 
The  regulation,  in  §  771.123(b),  notes 
several  ways  to  carry  out  scoping  for  an 
EIS,  including  holding  a  scoping 
meeting.  Two  commenters  requrested 
that  a  scoping  meeting  not  be  required 
for  every  draft  EIS,  as  was  stipulated  in 
the  UMTA  draft  regulation.  UMTA 
believes,  however,  that  the  scoping 
meeting  is  an  important  means  to 
identify  and  discuss  potential 
environmental  issues  and  can  lead  to 
less  delay  later  on.  Thus,  the  final 
regulation  states  that  normally  UMTA 
will  require  a  scoping  meeting.  If 
experience  shows  that  this  step  has 
become  counterproductive,  this  section 
will  be  revised.  The  role  of  the 
Metropolitan  Planning  Organization 
(MPO)  has  been  clarified  in  the 
development  of  draft  and  final 
environmental  impact  statements  (EIS’s) 
in  this  section  and  §  771.125.  The  role  of 


the  MPO’s  in  the  overall  planning 
process  is  also  being  proposed  for 
further  discussion  in  a  forthcoming 
notice  of  proposed  rulemaking  that  will 
consider  revisions  to  the  joint  planning 
regulations  (23  CFR  Part  450). 

There  has  also  been  a  substantive 
change  in  this  section  and  in  the  final 
EIS  section  on  the  way  UMTA  develops 
EIS’s  for  major  urban  mass 
transportation  investments.  UMTA  has 
reassessed  its  major  investment  related 
procedures  in  response  to  comments 
asking  for  clarification  of  the 
relationship  among  the  alternatives 
analysis  (prescribed  by  UMTA’s  Policy 
on  Major  Urban  Mass  Transportation 
Investments),  preliminary  engineering, 
and  the  EIS  process.  The  commenters 
expressed  concern  about  the  time 
required  to  undertake  this  work  and 
reservations  about  the  timing  of 
UMTA’s  decisions.  The  commenters 
called  for  streamlined  procedures,  so 
that  alternatives  analysis  and 
preliminary  engineering  could  be 
accomplished  more  expeditiously,  and 
the  preparation  of  the  EIS  could  be 
properly  timed  in  relation  to  the 
decision  process. 

Based  on  this  reassessment,  UMTA 
has  decided  that  a  procedural  change 
could  mitigate  these  problems.  The 
procedural  change  will  permit  UMTA  to 
explore  alternatives  more  rigorously  in 
the  draft  EIS  and  give  a  preliminary 
engineering  grant  consistent  with  40 
CFR  1506.1(d)  to  refine  environmental 
impacts  and  costs  for  inclusion  in  the 
final  EIS.  Revised  procedures  applying 
to  UMTA  major  urban  mass 
transportation  investments  are  being 
published  as  a  separate  notice  in  today’s 
Federal  Register.  Revised  major 
investment  and  rail  policies  will  be 
incorporated  in  revisions  to  the  FHWA/ 
UMTA  joint  planning  regulation 
currently  being  developed. 

Section  771.123(e)  acknowledges  a 
difference  in  how  a  consultant  is 
selected  to  prepare  aji  EIS  depending  on 
whether  the  applicant  is  a  State  Agency 
with  statewide  jurisdiction  or  an  agency 
with  less  authority  in  the  NEPA  process. 

The  FHWA  and  UMTA  draft 
regulations  differed  with  respect  to  the 
need  for  public  hearings  during  the  EIS 
commenting  period.  The  FHWA  relied 
on  State  requirements,  while  UMTA 
specified  a  public  hearing  for  all  draft 
EIS’s.  The  final  requirement  is  contained 
in  §  771.123(h).  Those  actions  proposing 
to  use  UMTA  section  3  or  5  funds 
normally  require  a  public  hearing  as 
part  of  the  grant  application  process. 
Where  possible,  the  public  hearing  for 
the  draft  EIS  may  be  combined  with  the 
hearing  required  for  the  grant 
application.  It  should  be  noted  that  if  it 


is  not  possible  to  prepare  the  EIS  in 
advance  of  the  grant  application  public 
hearing,  UMTA  will  require  a  separate 
public  hearing  for  the  purpose  of 
receiving  comments  on  the  draft  EIS. 

§  771.125  Final  environmental  impact 
statements. 

Section  771.125  of  the  regulation  deals 
with  the  preparation  and  processing  of 
the  final  EIS.  It  emphasizes  the  need  to 
comply,  to  the  extent  possible,  with  alt 
applicable  environmental  laws  and 
Executive  Orders  in  accordance  with  the 
“one  step’’  environmental  document 
philosophy  in  both  the  CEQ  regulation 
(40  CFR  1502.25)  and  the  DOT  Order. 

This  section  also  identifies  those 
categories  of  projects  which  must  be 
submitted  for  prior  concurrence  based 
on  the  DOT  Order.  This  provision  was 
in  the  FHWA  draft  regulation  but  not  in 
the  UMTA  draft  regulation.  The  list  now, 
includes  categories  of  projects  with 
which  UMTA  is  involved  (new 
construction  or  extension  of  fixed 
guideway  systems  and  major 
transportation-related  development 
projects)  and  which  will  require  the 
prior  concurrence  of  the  Office  of  the 
Secretary  of  Transportation  before  the 
final  EIS  can  be  circulated.  Provision  is 
also  made  for  waiving  the  prior 
concurrence  requirement  in  certain 
instances. 

The  wording  of  this  section  is  similar 
to  the  FHWA  draft  regulation  but 
includes  the  following  important 
additions:  Paragraph  (a)  includes  a 
provision  which  reflects  revisions  to  the 
UMTA  policy  on  major  urban  mass 
transportation  investments.  The 
paragraph  notes  that  a  final  EIS  for  a 
major  urban  mass  transportation 
investment  may  be  developed  in 
conjunction  with  preliminary 
engineering  so  that  the  final  EIS  can 
present  more  detailed  information  on 
costs,  impacts,  and  mitigation  measures. 
This  paragraph  also  includes  a 
statement  that  final  EIS’s  for  projects  in 
urbanized  areas  must  show  the  views  of 
the  MPO  on  the  preferred  alternative. 

Paragraph  (f)  recognizes  that  a 
difference  exists  in  the  effect  of  an  • 
UMTA  approval  of  a  final  EIS  as 
compared  to  an  FHWA  approval  of  a 
final  EIS.  The  FHWA’s  approval  of  a 
final  EIS  typically  means  location 
approval  for  the  preferred  alternative.  In 
UMTA’s  large  discretionary  capital 
assistance  program,  EIS  approval  is  a 
separate  and  distinct  action  from 
approval  of  the  project.  There  are 
factors  unrelated  to  the  EIS,  having  to 
do  principally  with  the  availability  of 
funds,  which  determine  which  major 
transit  projects  will  be  approved.  Thus, 
completion  of  the  EIS  does  not  mean 
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automatic  approval  of  the  UMTA  capital 
grant. 

In  response  to  a  comment  received,  a 
further  revision  to  this  section  provides 
that  a  preliminary  record  of  decision 
will  accompany  the  proposed  final  EIS 
during  the  internal  DOT  review  process. 

§  771.127  Record  of  decision. 

Section  771.127  contains  the 
procedures  that  govern  the 
Administrations’  preparation  of  a  ROD 
for  a  proposed  action.  The  ROD  will  be 
developed  based  on  cpnsultation  with 
the  applicant,  but  the  basic  funding 
decision  is  the  responsibility  of  the 
Administration.  In  response  to  a 
comment,  this  section  in  the  final 
regulation  now  provides  that  a 
preliminary  ROD  is  prepared.  This 
preliminary  ROD  will  accompany  the 
proposed  final  EIS  during  the  internal 
review  process.  Wording  has  been 
added  in  this  section  to  allow  certain 
administrative  actions  to  be  taken  in 
connection  with  a  proposed  action 
during  the  time  between  the  completion 
of  the  final  EIS  circulation  period  and 
the  signing  of  the  ROD.  Such  actions' 
would  usually  concern  steps  taken  to 
fulfill  grant  application  requirements 
and  would  be  consistent  with  the 
limitations  on  actions  stipulated  in  the 
CEQ  regulation. 

One  commenter  suggested  that  we 
establish  a  page  limit  for  ROD’s  to 
decrease  the  burden  on  applicants.  The 
CEQ  regulation  specifies  that  the  ROD 
be  a  concise  document  and  it  is  the 
Administrations’  intention  to  keep  these 
documents  as  brief  as  possible.  The 
ROD  will  summarize  and  rely  on  the 
more  detailed  information  in  the  final 
EIS  on  the  factors  involved  in  selecting 
the  preferred  alternative  and  any 
mitigation  measures  that  have  been 
adopted.  However,  we  recognize  that 
the  ROD  will  vary  in  length  depending 
on  the  complexity  of  the  proposed 
action  or  the  degree  of  controversy 
surrounding  it  and  therefore  we  decline 
to  establish  a  page  limit  for  this 
document. 

Another  commenter  wanted  copies  of 
the  ROD  automatically  sent  to  anyone 
who  commented  on  the  draft  or  final 
EIS.  This  document  is  already  available 
to  the  public  for  inspection.  The 
Administrations  decline  to  establish  an 
additional  administrative  burden  that  is 
not  required  under  the  CEQ  or  DOT 
procedures.  Another  commenter  asked 
that  some  environmental  findings  be 
removed  from  the  final  EIS  and  placed 
instead  in  the  ROD.  We  have  not 
adopted  this  change  because  we  believe 
that  the  final  EIS  should  continue  to  be 
the  primary  means  for  documenting 


compliance  with  environmental  laws 
when  there  are  significant  impacts. 

A  new  paragraph  (b)  has  been  added 
to  clarify  the  procedures  which  will  be 
followed  if  changes  to  the  ROD  are 
necessary. 

§  771.129  Reevaluotion. 

This  section  is  a  combination  of  the 
sections  in  the  draft  FHWA  and  UMTA 
regulations  dealing  with  supplemental 
statements  and  assessments.  The 
FHWA  language  on  supplemental  EIS’s 
has  been  retained.  One  commenter 
asked  for  clarification  concerning  the 
preparation  and  review  of  supplemental 
EIS’s.  The  adopted  language  clarifies 
that  either  draft  or  final  EIS’s  may  be 
supplemented.  A  new  or  supplemental 
draft  EIS  is  almost  always  required  if  a 
new  alternative  is  considered  after  the 
original  final  EIS  has  been  filed. 
However,  a  supplemental  or  new  EIS 
will  not  be  necessary  if  the 
Administration  decides  to  fund  an 
alternative  that  was  adequately 
described  in  the  final  EIS  but  was  not 
identifted  as  the  proposed  action. 
Scoping  is  not  required  at  the 
reevaluation  stage  since  this  information 
was  obtained  earlier. 

The  section  in  the  UMTA  draft 
regulation  on  tiered  EIS’s  has  been 
dropped  since  tiered  EIS’s  do  not 
involve  a  reevaluation  or 
reconsideration  of  earlier  decisions  but 
rather  a  phased,  progressively  more 
detailed  approach  to  assessing  an 
action’s  environmental  impacts. 

In  response  to  a  comment,  paragraphs 
(c)(1)  through  (4)  were  included  which 
track  the  language  in  the  DOT  Order  on 
the  lengths  of  time  that  draft  and  final 
EIS’s  are  considered  valid.  After  these 
time  periods,  EIS’s  must  be  reassessed 
to  determine  if  they  are  still  current  and 
accurate. 

The  paragraph  in  the  UMTA  draft 
regulation  on  supplemental  EA’s  has 
been  revised.  Rather  than  require  an  EA, 
with  its  investigation  of  alternatives,  in 
all  cases,  we  have  specified  that 
environmental  studies  may  be 
appropriate  to  assess  the  change.  If 
significant  impacts  are  found,  a 
supplemental  draft  or  final  EIS  is 
required.  If  the  impact  from  the  change 
is  not  significant  or  if  it  is  similar  to  the 
impact  of  an  action  that  was  considered, 
this  will  be  indicated  in  the  project  file. 
To  avoid  confusion  the  reference  to  the 
term  FONSI  has  been  deleted  from  this 
paragraph. 

§  771. 131  Emergency  action 
procedures. 

This  section  remains  the  same  as  the 
FHWA  draft  version. 


§  771.133  Compliance  with  other 
requirements. 

This  section  underscores  the  policy 
expressed  in  §  771.105  that  all 
environmental  protection  requirements 
should  be  undertaken  and  completed  as 
part  of  the  NEPA  process  and  evidence 
of  necessary  coordination  and 
compliance  should  be  contained  in  the 
environmental  document  required  by 
NEPA. 

§  771.135  Section  4(f)  of  the 
Department  of  Transportation  Act. 

Section  771.135  contains  the 
procedures  relative  to  section  4(f)  of  the 
DOT  Act  (49  U.S.C.  1653(f))  and  the 
companion  provision  in  23  U.S.C.  138. 

In  the  preamble  to  the  draft 
regulation,  comments  were  specifically 
invited  on  a  proposal  to  limit  the 
application  of  section  4(f),  insofar  as 
that  section  applies  to  historic  sites,  to 
sites  listed  on  the  National  Register  of 
Historic  Places  or  determined  to  be 
eligible  for  listing  by  the  Secretary  of  the 
Interior  pursuant  to  the  National 
Historic  Preservation  Act,  16  U.S.C.  470, 
et  seq. 

This  proposal  was  made  for  two 
reasons.  First,  in  contrast  to  other  4(f) 
properties,  historic  sites  need  not  be 
publicly  owned.  Thus,  it  is  often  difficult 
to  identify  the  “official”  with  jurisdiction 
over  the  site.  In  order  to  maximize  the 
protective  reach  of  section  4(f),  we 
require  4(f)  treatment  in  the  absence  of  a 
determination  of  non-significance.  In  the 
case  of  historic  sites,  this  assumption  of 
significance  has  often  resulted  in  4(f) 
treatment  of  sites  which  were  so 
insignificant  that  no  governmental  body 
had  established  any  jurisdictional 
interest  over  the  site.  Second,  the 
criteria  for  determining  eligibility  for 
listing  in  the  National  Register  provide  a 
convenient  basis  for  determining 
whether  a  site  is  one  of  national.  State, 
or  local  historic  significance.  Anyone 
can  request  a  determination  of  eligibility 
from  the  Department  of  the  Interior,  and 
FHWA  and  UMTA  have  an  affirmative 
duty  to  seek  such  determinations  on 
potentially  eligible  sites  as  part  of  the 
project  development  process. 

Comments  were  received  both  in 
favor  of  and  against  this  proposal, 
including  several  favorable  comments 
from  State  historic  preservation 
agencies.  After  due  consideration,  we 
have  determined  to  adopt  the  provision 
in  the  proposed  regulation  with  the 
additional  provision  that  the 
Administration  may  determine  that 
section  4(f)  applies  even  to  properties 
not  eligible  for  inclusion  in  the  National 
Register.  The  final  regulation  extends 
full  protection  to  historic  sites  in 
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accordance  with  section  4(f)  while 
addressing  what  has  become  a 
significant  administrative  problem.  . 

Several  comments  suggested  that  for 
historic  sites  section  4(f)  compliance 
could  be  achieved  by  relying  entirely  on 
the  consultation  provision  of  section  106 
of  the  National  Historic  Preservation 
Act.  We  believe  that  the  Use  of  the 
National  Register  criteria  to  identify 
properties  of  national.  State,  or  local 
historic  significance  will  provide 
enhanced  coordination  between  section 
106  and  section  4(f)  and  reduce  red  tape. 
Because  of  differences  in  the 
substantive  protective  provisions  of 
section  106  and  section  4(f),  it  is  not 
possible  to  completely  combine  the 
procedures  for  compliance  with  the  two 
sections.  Nevertheless,  analysis  of 
alternatives,  consideration  of 
appropriate  mitigation,  and  coordination 
with  other  agencies  should  be 
accomplished  concurrently  to  the  extent 
that  this  is  feasible. 

A  related  problem  has  arisen  with 
respect  to  archeological  sites  which  are 
treated  as  historic  sites  under  both 
section  4(f)  and  the  National  Historic 
Preservation  Act.  Frequently,  the 
consultation  required  by  section  106 
results  in  a  determination  that  data 
recovery  is  the  appropriate  form  of 
mitigation  for  the  archeological  site. 

Such  determinations  are  typically  made 
when  the  recovery  of  the  material 
contained  in  or  on  the  site  renders  more 
valuable  information  than  leaving  such 
material  at  the  specific  location. 
Applying  section  4(f)  to  archeological 
sites  where  data  recovery  is  appropriate 
would  impose  the  section  4(f)  test  to 
sites  for  which  all  interested  agencies 
have  agreed  that  removal  of  the 
archeological  material  is  in  the  best 
public  interest.  This  regulation 
incorporates  current  DOT  policy  by 
applying  section  106  and  section  4(f)  to 
archeological  sites  sequentially.  If  data 
recovery  under  section  106  is 
appropriate,  then  section  4(f)  would  not 
apply,  since  recovery  results  in  the 
removal  of  materials  which  make  the 
site  significant  for  purposes  of  section 
4(f).  It  should  be  noted  that  section  4(f) 
continues  to  apply  to  archeological  sites 
on  or  eligible  for  the  National  Register 
where  the  site  has  significance  for 
reasons  other  than  the  materials 
contained.  The  regulation  also  clarifies 
the  existing  policy  that  section  4(f) 
applies  to  the  late  discovery  of  such 
sites  where  data  recovery  is  not 
appropriate  under  section  106.  The 
consultation  under  section  4(f)  process 
may  be  expedited  in  such  cases. 

Many  comments  raised  a  concern  that 
section  4(f)  was  frequently  appbed  to 


lands  determined  not  to  be  significant 
because  the  land  to  be  used  was  part  of 
a  larger  body  of  land  which  included 
areas  of  significance.  Most  commonly, 
such  areas  are  designated  “multiple 
use"  areas,  i.e.,  areas  which  h^ve  a 
number  of  functions,  only  some  of  which 
may  be  protected  by  section  4(f), 

Multiple  use  lands  are  dealt  with  in 
§  771.135(e).  This  section  applies  only  to 
large  parcels  of  land  which  are 
administered  for  a  variety  of  purposes. 
The  various  purposes  must  be 
conducted  in  geographically  distinct 
parcels.  Under  paragraph  (e),  a 
determination  is  required  by  the  official 
having  jurisdiction  over  the  land  as  to 
the  nature  of  the  use.  Section  4(f)  applies 
only  to  those  parcels  which  are  used  for 
one  of  the  purposes  enumerated  in 
section  4(f).  Typical  examples  of 
multiple  use  lands  are  national  forests. 
State  forests,  game  preserves,  etc.  The 
precise  name  of  the  facility  is 
unimportant.  The  determining  factor  is 
that  the  area  is  used  for  a  variety  of 
discrete  functions  which  are 
administered  as  a  single  entity.  In  the 
case  of  lands  administered  as  multiple 
use  lands  under  general  statutory 
authority,  it  would  be  expected  that  an 
existing  plan,  clearly  designating 
multiple  uses,  would  be  available.  Lands 
would  not  qualify  where  many  uses  are 
mixed  throughout  the  area,  rather  than 
in  geographically  separate  parcels. 
Further,  section  4(f)  continues  to  apply 
to  insignificant  uses  of  otherwise 
significant  areas. 

Section  771.135(g)  provides  that 
section  4(f)  need  not  apply  to  areas 
designated  late  in  the  project 
development  process  if  the  property  was 
acquired  for  transportation  purposes 
prior  to  the  designation  or  change  in  the 
determination  of  significance.  This 
provision  does  not  apply  to  areas  which 
are  significant  but  were  not  recognized 
as  such  because  an  inadequate  effort 
was  made  to  identify  their  significance 
in  a  timely  fashion. 

Section  771.125(j)  permits  the  section 
4(f)  approval  to  be  in  the  final  EIS  or  in 
the  ROD.  If  the  final  EIS  contains  the 
section  4(f)  approval,  the  ROD  must 
summarize  the  basis  of  the 
Administration’s  approval  action. 
Appropriate  cross  referencing  to 
environmental  documents  is  encouraged 
in  the  interest  of  brevity.  These 
alternative  approaches  are  provided  to 
accommodate  UMTA  procedures  which 
may  result  in  a  project  being  finally 
approved  some  time  after  the 
completion  of  the  final  EIS.  Where  the 
ROD  is  approved  a  relatively  short  time 
after  the  completion  of  the  final  EIS,  as 
with  most  FHWA  projects,  the  section 


4(f)  approval  should  be  made  part  of  the 
ROD.  This  section  also  outlines 
procedures  for  those  actions  which  do 
not  require  a  ROD. 

Another  new  provision,  §  771.135{m), 
deals  with  tiered  section  4(f)  statements. 
Frequently,  at  early  stages  of  project 
development,  such  as  is  often  the  case 
with  first-tier  EIS’s,  the  degree  of  design 
detail  required  to  fully  develop  “all 
possible  planning  to  minimize  harm"  is 
not  available.  In  some  cases,  even 
alternative  choices  relating  to  the  use  of 
section  4(f)  lands  cannot  be  made.  This 
provision  applies  section  4(f)  to  an 
extent  consistent  with  the  information 
available,  but  does  not  distort  the  tiered 
environmental  impact  analysis 
encouraged  by  the  CEQ  regulation. 

%  771.137  International  actions. 

This  section  discusses  the  application 
of  this  regulation  to  international 
actions  and  was  added  to  identify  the 
NEPA  requirements  for  the 
Administrations’  foreign  project 
activities.  At  this  time,  only  FHWA 
activities  are  involved.  This  section  was 
incorporated  directly  from  DOT  Order 
5610.1  C. 

Related  Actions 

The  provisions  of  this  regulation  are 
also  being  issued  as  Volume  7,  Chapter 
7,  Section  2,  of  the  Federal-Aid  Highway 
Program  Manual  (FHPM  7-7-2).  The 
Manual  contains  the  policies, 
procedures,  requirements  and  guidelines 
which  apply  to  the  Federal-aid  highway 
program.  It  is  provided  directly  to  all 
State  highway  agencies  and  is  available 
for  inspection  and  copying  under  49  CFR 
Part  7,  Appendix  D. 

Based  on  experience  under  the 
previous  procedures,  and  in  view  of  the 
direct  applicability  of  the  provisions  of 
the  CEQ  regulation  to  their  activities, 
the  FHWA  and  UMTA  have  determined 
that  certain  requirements  can  be 
dropped  from  the  regulation  and  issued 
as  explanatory  guidance.  Specifically, 
the  detailed  requirements  concerning 
the  format  and  content  of  environmental 
documents  prepared  for  proposed 
actions  have  been  deleted  from  the 
regulation  and  will  be  issued  as 
explanatory  guidance.  Certain 
administrative  housekeeping 
procedures,  such  as  detailed  distribution 
instructions  for  copies  of  environmental 
documents,  will  also  be  issued 
separately. 

These  explanatory  materials  will  be 
issued  separately  by  UMTA  and  FHWA. 
The  FHWA  will  issue  its  explanatory 
guidance  in  the  form  of  an  appendix  to 
FHPM  7-7-2  and  will  publish  this  in  the 
general  notice  section  of  the  Federal 
Register.  Comments  received  on  the 
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draft  appendices,  as  well  as  on  the 
material  moved  from  the  draft  regulation 
to  the  explanatory  guidance  documents, 
will  be  discussed  in  the  preamble  to  the 
notice.  The  UMTA  will  be  revising 
Circular  5620.1,  “Guidelines  for 
Preparing  Environmental  Assessments”, 
and  will  be  issuing  other  explanatory 
guidance  on  the  environmental  process. 
The  UMTA  guidance  provides  detail  on 
assessing  impacts  from  transit  projects 
and  covers  applicable  environmental 
laws,  regulations,  and  related 
requirements,  such  as  energy 
conservation,  which  are  normally 
complied  with  during  preparation  of  the 
environmental  document. 

As  indicate  earlier  in  the  preamble,  it 
is  the  intent  of  this  regulation  to 
combine  the  requirements  of  UMTA  and 
FHWA  with  Departmental  NEPA 
requirements  contained  in  DOT  Order 
5610.1C.  The  Department  plans  to  issue 
guidance  on  the  content  of 
environmental  impact  statements  in  the 
form  of  a  revision  to  attachment  2  of 
DOT  Order  5610.1C  in  the  near  future. 
That  attachment  wilt  indicate  the 
documentation  needed  for  other 
environmental  and  related  requirements, 
such  as  those  dealing  with  energy 
conservation,  wetlands,  floodplains,  and 
section  4(f]. 

The  UMTA  draft  regulation  contained 
a  provision  on  the  development  of  EISs 
for  proposed  major  urban  mass 
transportation  investments.  In  response 
to  comments  asking  for  clarification  of 
the  decision-making  process  for  major 
mass  transportation  investments  and  the 
relationship  to  the  EIS  process,  UMTA 
has  revised  its  procedures  on  major 
mass  transportation  investments  and  is 
publishing  them  as  a  separate  notice  in 
today’s  Federal  Register. 

The  revised  procedures  allow  for 
more  detailed  studies  of  promising 
alternatives  to  be  undertaken  during 
alternatives  analysis.  Further,  instead  of 
preparing  the  final  EIS  at  the  completion 
of  alternatives  analysis,  the  procedures 
permit  the  final  EIS  to  be  prepared 
during  preliminary  enginering.  These 
changes  should  result  in  more  reliable 
cost  estimates  and  a  more  accurate 
definition  of  environmental  impacts  and 
required  mitigation  measures  in  the  final 
EIS. 

Over  the  past  several  years,  the 
FHWA  has  presented  courses  on  the 
preparation  of  environmental  documents 
to  some  40  State  transportation  agencies 
and  FHWA  field  offices,  often  with 
representatives  from  other  Federal  and 
State  agencies  in  attendance.  As  a  result 
of  the  issuance  of  the  CEQ  regulations, 
DOT  Order  5610.1C,  and  this  regulation, 
the  course  materials  will  be  updated  and 
a  new  series  of  courses  presented.  At 


this  time,  it  is  anticipated  that  the  Hrst  of 
these  courses  will  be  presented 
beginning  in  mid-1981.  State 
transportation  agencies  desiring  further 
details  may  contact  Mr.  Robert  Gatz  at 
the  address  provided  above. 

A  similar  series  of  courses  on  the 
preparation  and  review  of 
environmental  assessments  is  planned 
by  UMTA  for  its  regional  offices. 
Interested  grant  applicants  will  be 
permitted  to  participate  as  well.  These 
courses  are  planned  to  start  at  the  end 
of  this  year.  Contact  Mr.  Edward 
Fleischman  at  the  address  provided  for 
further  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  20.205.  Highway  Research, 
Planning  and  Construction;  20.500,  Urban 
Mass  Transportation  Capital  Grants;  20.501, 
Urban  Mass  Transportation  Capital 
Improvement  Loans;  20.502,  Urban  Mass 
Transportation  Grants  for  University 
Research  and  Training;  20.503,  Urban  Mass 
Transportation  Managerial  Training  Grants; 
20.504,  Urban  Mass  Transportation 
Technology;  20.505,  Urban  Mass 
Transportation  Technical  Studies  Grants; 
20.506,  Urban  Mass  Transportation 
Demonstration  Grants;  20.507,  Urban  Mass 
Transportation  Capital  and  Operating 
Assistance  Formula  Grants;  20.509,  Public 
Transportation  for  Rural  and  Small  Urban 
Areas;  20.510,  Urban  Mass  Transportation 
Planning  Methods,  Research  and 
Development;  23.003,  Appalachian 
Development  Highway  Systems;  23.008. 
Appalachian  I.ocal  Access  Roads.  The 
provisions  of  OMB  Circular  No.  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  apply  to  these 
programs) 

In  consideration  of  the  foregoing. 
Chapter  VI  of  Title  49  and  Chapter  1  of 
Title  23,  Code  of  Federal  Regulations, 
are  amended  by  revising  Part  622  by 
adding  Subpart  A  and  revising  Part  771, 
respectively,  as  set  forth  below. 

Issued  on  October  24. 1980. 

John  S.  Hassell,  )r.. 

Federal  Highway  Administrator. 

Theodore  C.  Lutz, 

Urban  Mass  Transportation  Administrator. 

Title  49 — Transportation 

CHAPTER  VI— URBAN  MASS 
TRANSPORTATION  ADMINISTRATION, 
DEPARTMENT  OF  TRANSPORTATION 


PART  622— ENVIRONMENTAL  IMPACT 
AND  RELATED  PROCEDURES 

Subpart  A— Environmental  Procedures 

Sec. 

622.101  Cross-reference  to  procedures. 

Authority:  42  U.S.C.  4321  et  seq.;  49  U.S.C. 
1601  et  seq.;  49  CFR  1.51. 


Subpart  A— Environmental  Procedures 

§622.101  Cross-reference  to  procedures. 

The  procedures  for  complying  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321  et  seq.) 
and  related  statutes,  regulations,  and 
orders  are  set  forth  in  Part  771  of  Title  23 
of  the  Code  of  Federal  Regulations. 

Title  23 — Highways 

CHAPTER  I— FEDERAL  HIGHWAY 
ADMINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

SUBCHAPTER  H— RIGHT-OF-WAY  AND 
ENVIRONMENT 

part  771— environmental  IMPACT 
AND  RELATED  PROCEDURES 

Sec. 

771.101  Purpose. 

771.103  Authority  and  related  statutes  and 
orders. 

771.105  Policy. 

771.107  Definitions. 

771.109  Applicability  and  responsibilities. 
771.111  Early  coordination  and  project 
development. 

771.113  Timing  of  administration  actions. 
771.115  Classes  of  actions. 

771.117  Categorical  exclusions'. 

771.119  Environmental  assessments. 

771.121  Findings  of  no  significant  impact. 
771.123  Draft  environmental  impact 
statements. 

771.125  Final  environmental  impact 
statements. 

771.127  Record  of  decision. 

771.129  Reevaluation. 

771.131  Emergency  action  procedures. 

771.133  Compliance  with  other 
requirements. 

771.135  Section  4{f)  of  the  Department  of 
Transportation  Act. 

771.137  International  actions. 

Authority:  42  U.S.C.  4321  et  seq.;  23  U.S.C. 
1.38;  49  U.S.C.  16.53(f);  23  U.S.C.  315:  49  CFR 
1.48(b). 

§  771.101  Purpose. 

This  regulation  prescribes  the  policies 
and  procedures  of  the  Federal  Highway 
Administration  (FHWA)  and  the  Urban 
Mass  Transportation  Administration 
(UMTA)  for  implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  regulations  of  the 
Council  on  Environmental  Quality 
(CEQ).  This  regulation  sets  forth  all 
FHWA,  UMTA,  and  Department  of 
Transportation  (DOT)  requirements 
under  NEPA  for  the  processing  of 
transportation  projects,  including  the 
applicable  operating  procedures  and 
implementing  instructions  contained  in 
DOT  Order  5610.1C,  dated  Sept.  18, 1979. 
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§  771.103  Authority  and  related  statutes 
and  orders. 

(a)  Authority.  (1)  42  U.S.C.  4321  et 
seq..  National  Environmental  Policy  Act 
of  1969,  as  amended; 

(2)  23  U.S.C.  138  and  49  U.S.C.  1653(f). 
Section  4(0  of  the  Department  of 
Transportation  Act  of  1966: 

(3j  23  U.S.C.  109,  Standards; 

(4)  23  U.S.C.  315,  Rules,  Regulations 
and  Recommendations; 

(5)  40  CFR  1500,  et  seq.,  CEQ 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act; 

(6)  49  CFR  1.51,  DOT  Delegations  of 
Authority  to  UMTA; 

(7)  49  CFR  1.48(b),  DOT  Delegations  of 
Authority  to  FHWA; 

(8)  DOT  Order  5610.1C,  Procedures  for 
Considering  Environmental  Impacts; 
dated  September  18, 1979. 

(b)  Related  statutes  and  orders. '  The 
following  is  a  list  of  major  statutes  and 
orders  relating  to  the  preparation  of 
environmental  documents; 

(1)  16  U.S.C.  461,  et  seq..  Archeological 
and  Historic  Preservation  Act;  and  23 
U.S.C.  305: 

(2)  16  U.S.C.  470f,  Section  106  of  the 

National  Historic  Preservation  Act  of 
1966;  ' 

(3)  16  U.S.C.  662,  Section  2  of  the  Fish 
and  Wildlife  Coordination  Act; 

(4)  16  U.S.C.  1452, 1456,  Sections  303 
and  307  of  the  Coastal  Zone 
Management  Act  of  1972; 

(5)  16  U.S.C.  1536,  Section  7  of  the 
Endangered  Species  Act  of  1973: 

(6)  33  U.S.C.  1251,  et  seq..  Clean  Water 
Act  of  1977; 

(7)  42  U.S.C.  300(f)  et  seq..  Safe 
Drinking  Water  Act; 

(8)  42  U.S.C.  4371  et  seq.. 
Environmental  Quality  Improvement 
Act  of  1970: 

(9)  42  U.S.C.  4601,  et  seq..  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970; 

(10)  42  U.S.C.  4901  etseq..  Noise 
Control  Act  of  1972; 

(11)  42  U.S.C.  7401  et  seq..  Clean  Air 
Act; 

(12)  42  U.S.C.  200d-d4,  Title  VI  of  the 
Civil  Rights  Act  of  1964; 

(13)  Executive  Order  11514,  Protection 
and  Enhancement  of  Environmental 
Quality,  as  amended  by  Executive  Order 
11991,  dated  May  24, 1977; 

(14)  Executive  Order  11593,  Protection 
and  Enhancement  of  the  Cultural 
Environment  dafbd  May  13, 1971, 


'I  hi'  niWA  prepnred  a  notice  entitled 
■'Summary  of  Selected  Environmental  Legislation" 
i\hich  provides  details  on  pertinent  environmental 
requiremimts.  Copies  are  available  as  prescribed  in 
49  CFR  Part  7.  App.  D  and  G.  from  UMTA  and 
FHWA  headquarters  and  field  offices. 


implemented  by  DOT  Order  5650.1, 
dated  Nov.  20. 1972: 

(15)  Executive  Order  11988,  Floodplain 
Management,  dated  May  24, 1977, 
implemented  by  DOT  Order  5650.2, 
dated  April  23, 1979; 

(16)  Executive  Order  11990,  Protection 
of  Wetlands,  dated  May  24, 1977, 
implemented  by  DOT  Order  5660.1A, 
dated  August  24. 1978; 

(17)  Section  3(d),  5(h)  and  5(i)  of  the 
Urban  Mass  Transportation  Act  of  1964 
(49  U.S.C.  1601.  et  seq.); 

(18)  Section  14  of  the  Urban  Mass 
Transportation  Act  of  1964  (49  U.S.C. 
1610); 

(19)  UMTA  Circular  5620.1,  Guidelines 
for  Preparing  Environmental 
Assessments. 

§771.105  Policy. 

It  is  the  policy  of  the  Administration 
that: 

(a)  To  the  fullest  extent  possible,  all 
environmental  investigations,  reviews, 
and  consultations  be  coordinated  into  a 
single  process,  and  compliance  with  all 
applicable  environmental  requirements 
be  reflected  in  the  appropriate 
environmental  document  required  by 
this  regulation; 

(b)  Alternative  courses  of  action  be 
evaluated  and  decisions  be  made  in  the 
best  overall  public  interest  based  upon  a 
balanced  consideration  of  the  need  for 
safe  and  efficient  transportation  and  of 
national,  State,  and  local  environmental 
goals  including  protection  and 
enhancement  of  the  environment,  energy 
conservation  and  urban  revitalization: 

(c)  Public  involvement  and  a 
systematic  interdisciplinary  approach  be 
essential  parts  of  the  development 
process  for  proposed  actions; 

(d)  Measures  necessary  to  mitigate 
adverse  impacts  be  incorporated  into 
the  proposed  action.  Measures 
necessary  to  mitigate  adverse  impacts 
are  eligible  for  Federal  funding  when  it 
is  determined  that: 

(1)  The  impacts  for  which  the 
mitigation  is  proposed  actually  result 
from  the  Administration  action; 

(2)  The  proposed  mitigation  represents 
a  reasonable  public  expenditure  when 
considered  in  light  of  the  severity  of 
impacts  of  the  action  and  the  social, 
economic,  energy,  and  environmental 
benefits  of  the  proposed  mitigation 
measures:  and 

(3)  The  proposed  measures  would 
assist  in  complying  with  a  statute. 
Executive  Order,  or  Administration 
regulation  or  policy. 

(e)  Costs  incurred  by  the  applicant 
which  are  directly  related  to  the 
preparation  of  environmental  documents 
requested  by  the  Administration  will  be 
eligible  for  Federal  assistance  in 


accordance  with  Administration 
procedures. 

(f)  No  person,  because  of  handicap, 
age,  race,  color,  sex,  or  national  origin, 
be  excluded  from  participating  in,  or 
denied  benefits  of,  or  be  subject  to 
discrimination  under  any 
Administration  program  or  procedural 
activity  required  by  or  developed 
pursuant  to  this  regulation. 

§  771.107  Definitions. 

The  definitions  contained  in  the  CEQ 
regulation  and  in  titles  23  and  49  of  the 
United  States  Code  are  applicable  to 
this  regulation.  In  addition,  the  following 
definitions  apply  to  this  regulation; 

(a)  Environmental  studies — the 
investigations  of  potential 
environmental  impacts  made  to 
determine  the  appropriate 
environmental  process  to  be  followed 
and  subsequent  investigations  that 
assist  in  the  preparation  of  the 
appropriate  environmental  document. 

(b)  Action — the  approval  of 
construction  of  highway  and  transit 
projects  with  funds  administered  by 
FHWA  under  title  23  of  the  United 
States  Code  and  by  UMTA  under  title  49 
of  the  United  States  Code  and  related 
statutes.  It  also  includes  approval  of 
activities  such  as  joint  and  multiple  use 
permits,  changes  in  access  control,  etc., 
which  may  or  may  not  involve  a 
commitment  of  Federal  funds. 

(c)  Administration — the  FHWA  or 
UMTA,  whichever  is  the  designated 
lead  agency  for  the  proposed  action. 

§  77 1 . 1 09  Applicability  and 
responsibilities. 

(a)(1)  The  provisions  of  this  regulation 
and  the  CEQ  regulation  apply  to 
proposals  for  Administration  action  over 
which  the  Administration  exercises 
sufficient  control  and  responsibility  to 
alter  the  development  or  action  being 
proposed.  Actions  taken  by  the 
applicant  which  do  not  require  Federal 
approvals,  such  as  preparation  of  a 
regional  transportation  pllan,  are  not 
Administration  actions. 

(2)  The  provisions  of  this  regulation 
do  not  apply  to,  affect,  or  alter 
decisions,  approvals,  authorizations,  or 
other  actions  made  by  the 
Administration  prior  to  the  effective 
date  of  this  regulation. 

(3)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  draft 
environmental  impact  statements 
(DElS’s)  final  environmental  impact 
statements  (FEIS’s),  environmental 
assessments  (EA’s),  findings  of  no 
significant  impact  (FONSl)  and 
categorical  exclusions  (CE’s)  accepted 
or  prepared  by  the  Administration  after 
the  effective  date  of  this  regulation  will 
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be  developed  in  accordance  with  this 
regulation. 

(4)  FEIS’s  accepted  by  the 
Administration  prior  to  July  30. 1981, 
whose  drafts  were  filed  with  the 
Environmental  Protection  Agency  (EPA) 
prior  to  July  30, 1979  (for  FHWA, 
November  30, 1979),  may  be  developed 
in  accordance  with  the  regulations  in 
effect  at  the  time  the  draft  document 
was  filed. 

(5)  All  FEIS's  accepted  by  the 
Administration  after  July  30, 1981, 
whose  drafts  were  filed  with  EPA  prior 
to  July  30. 1979  (fpr  FHWA  November 
30, 1979),  will  be  developed  in 
accordance  with  §  771.125  except  that 
the  requirements  of  §  771.127  (Record  of 
decision)  are  not  applicable. 

(b)  It  shall  be  the  responsibility  of  the 
applicant,  in  cooperation  with  the 
Administration,  to  implement  those 
mitigation  measures  stated  as 
commitments  in  the  environmental 
documents  prepared  pursuant  to  this 
regulation.  The  FHWA  will  assure  that 
this  is  accomplished  through  reviews 
and  approvals  of  designs,  plans, 
specifications  and  estimates  (P.S.  and 
E.)  and  construction  inspections.  The 
UMTA  will  assure  implementation  of 
committed  mitigation  measures  through 
incorporation  by  reference  in  the  grant 
agreement. 

(c)  The  Administration  in  cooperation 
with  the  applicant  has  the  responsibility 
to  manage  the  preparation  of  the 
appropriate  environmental  document. 
The  role  of  the  applicant  is  determined 
by  the  Administration  in  accordance 
with  the  CEQ  regulation  as  described 
below.  If  the  applicant  qualifies  for  more 
than  one  role,  the  Administration  will 
determine  which  role  the  applicant  will 
assume.  Regardless  of  the  role  the 
applicant  is  permitted  to  assume,  the 
Administration  is  responsible  for  the 
decisions  made  on  the  scope  and 
content  of  the  appropriate 
environmental  document. 

(1)  Statewide  agency.  If  the  applicant 
is  a  public  agency  that  has  statewide 
jurisdiction  (for  example,  a  State 
highway  agency  or  a  State  department 
of  transportation)  or  is  a  local  unit  of 
government  acting  through  a  State 
agency  and  meets  the  requirements  of 
Section  102(2)(D)  of  NEPA,  the  applicant 
may  prepare  the  EIS  and  other 
environmental  documents  with  the 
Administration  furnishing  guidance, 
participating  in  the  preparation,  and 
independently  evaluating  the  document 
in  accordance  with  Section  102(2)(D)  of 
NEPA.  All  applicants  in  this  group 
qualify  as  joint  lead  agencies  with  the 
Administration  (all  FHWA  applicants 
qualify  under  this  paragraph). 


(2)  Joint  lead  agency.  If  the  applicant 
is  a  public  agency  and  is  subject  to  State 
or  local  requirements  comparable  to 
NEPA,  then  the  Administration  and  the 
applicant  may  prepare  the  EIS  and  other 
environmental  documents  as  joint  lead 
agencies.  The  applicant  will  initially 
develop  substantive  portions  of  the 
environmental  document  although  the 
Administration  will  be  responsible  for 
its  scope  and  content. 

(3)  Cooperating  agency.  If  the 
applicant  is  a  local  public  agency  that 
has  special  expertise  in  the  proposed 
action,  the  applicant  may  be  a 
cooperating  agency.  A  local  applicant 
for  Sections  3  and  5  assistance  under  the 
Urban  Mass  Transportation  Act  (UMT 
Act)  of  1964,  as  amended,  is  presumed  to 
be  a  cooperating  agency.  During  the 
environmental  process,  the 
Administration  will  discuss  the  scope 
and  content  of  the  appropriate 
environmental  document  with  the 
applicant  before  decisions  are  made  on 
the  scope  and  depth  of  the 
environmental  analysis.  The  applicant 
may  be  directed  to  carry  out  these 
decisions. 

(4)  Other.  In  all  other  cases  the  role  of 
the  applicant  is  limited  to  providing 
environmental  studies  and  commenting 
on  environmental  documents.  All 
private  institutions  or  firms  are  limited 
to  this  role. 

§771.111  Early  coordination  and  project 
deveiopment. 

(a)  Early  coordination  involves  the 
input  from  and  exchanges  of  information 
with  the  public  and  public  agencies  from 
the  inception  of  proposals  for  actions  to 
the  preparation  of  the  appropriate 
environmental  document.  Applicants 
intending  to  apply  for  funds  should 
notify  the  Administration  at  the  time 
that  a  particular  project  concept  is 
identified.  When  requested,  the 
Administration  will  advise  the 
applicant,  insofar  as  possible,  of  the 
probable  class  of  action  and  related 
environmental  laws  and  requirements 
which  would  apply  to  the  proposed 
action  and  of  the  need  for  specific 
studies  and  findings  which  would 
normally  be  developed  concurrently 
with  the  environmental  document. 

(b)  Any  requested  identification  of  the 
probable  class  of  action  will  be  made  at 
the  Transportation  Improvement 
Program  (TIP)  approval  stage,  or  at  an 
earlier  stage,  if  sufficient  information  is 
available  to  identify  the  probable 
impacts  of  the  proposed  action.  (23  CFR 
Part  450,  Subpart  C) 

(c)  When  the  FHWA  and  UMTA  are 
involved  in  the  development  of 
multimodal  projects,  the  agencies  will 
be  joint  lead  agencies  or  one  agency  will 


be  designated  as  the  lead  agency.  When 
the  FHWA  or  UMTA  acts  as  a  joint  lead 
agency  with  another  Federal  agency, 
mutually  acceptable  procedures  for  the 
preparation  and  processing  of 
environmental  documents  will  be 
established  on  a  case-by-case  basis 
consistent  with  the  purpose  and  policy 
of  this  regulation. 

(d)  During  the  early  coordination 
process,  the  Administration  in 
cooperation  with  the  applicant  may 
request  other  appropriate  agencies  to 
become  cooperating  agencies.  Agencies 
with  jurisdiction  by  law  must  be 
requested  to  become  cooperating 
agencies. 

(e)  Early  notification  to  and 
solicitation  of  views  from  other  States 
and  Federal  land  management  entities 
significantly  affected  by  the  proposed 
action  shall  be  accomplished  by  the 
applicant  in  cooperation  w'ith  the 
Administration.  The  notification  and 
solicitation  of  views  from  other  States 
should  be  mailed  to  the  A-95 
clearinghouses  for  those  States  unless 
the  Governor  has  designated  an  agency 
other  than  the  clearinghouse  for  this 
purpose.  The  Administration  will 
prepare  a  written  evaluation  of  any 
issues  identified  which  indicate  a 
significant  disagreement  with  respect  to 
the  impact  of  the  proposed  action  or  any 
of  the  alternatives.  This  evaluation  will 
be  furnished  to  the  applicant  for 
incorporation  into  the  EA  or  DEIS. 

(f)  In  order  to  ensure  meaningful 
evaluation  of  alternatives  and  to  avoid 
commitments  to  transportation 
improvements  before  they  are 
evaluated,  each  EIS  or  FONSI  prepared 
for  a  proposed  action  shall  evaluate  a 
project  which: 

(1)  Connects  logical  termini  and  is  of 
sufficient  length  to  address 
environmental  matters  on  a  broad 
scope: 

(2)  Has  independent  utility  or 
independent  significance,  i.e.,  is  useable 
and  a  reasonable  expenditure  even  if  no 
additional  transportation  improvements 
in  the  area  are  accomplished;  and 

(3)  Will  not  restrict  consideration  of 
alternatives  for  other  reasonably 
foreseeable  transportation 
improvements. 

(g)  The  tiering  of  EIS’s.  as  discussed  in 
the  CEQ  Regulation  (40  CFR  1502.20),  is 
encouraged  when  it  will  improve  or 
simplify  the  environmental  processing  of 
complex  actions.  The  first  tier  EIS  would 
focus  on  broad  issues  such  as  mode 
choice,  general  location  and  areawide 
air  quality  and  land-use  implications  of 
the  alternate  transportation 
improvements.  A  second  tier,  site 
specific  EIS  would  focus  on  more 
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detailed  project  impacts  and  detailed 
mitigation  measures. 

(h)  Interested  citizens  may  obtain 
information  on  the  UMTA 
environmental  process  and  the  status  of 
ElS's  issued  by  UMTA  from:  Director, 
Office  of  Program  Analysis,  Urban  Mass 
Transportation  Administration, 
Washington,  D.C.  20590.  Questions  on 
the  status  of  DEIS's  combined  with 
alternatives  analyses  as  required  by  the 
policy  on  major  urban  mass 
transportation  investments  should  be 
directed  to:  Director,  Office  of  Planning 
Assistance,  Urban  Mass  Transportation 
Administration,  Washington,  D.C.  20590. 
Information  on  the  FHWA 
environmental  process  may  be  obtained 
from:  Director,  Office  of  Environmental 
Policy,  Federal  Highway  Administration, 
Washington,  D.C,  20590, 

§  771. 1 1 3  Timing  of  administration 
actions. 

(a)  The  Administration  in  cooperation 
with  the  applicant  will  complete  all 
work,  including  any  necessary  design 
work,  required  to  make  those 
engineering  and  environmental 
decisions  necessary  to  complete  a 
FONSI  or  an  EIS  and  to  comply  with 
other  related  laws  and  regulations 
which,  to  the  maximum  extent  possible, 
must  be  accomplished  coincident  with 
the  NEPA  process.  However,  other 
design  activities,  property  acquisition 
(other  than  hardship  or  protective 
buying  pursuant  to  23  CFR  712.204(d)), 
or  construction  shall  not  proceed  until 
the  following  actions  have  been 
completed: 

(lj(i)  The  action  has  been  classified  as 
a  categorical  exclusion,  or  (ii)  a  FONSI 
has  been  adopted  or  (iii)  a  FEIS  has 
been  approved  and  available  for  the 
prescribed  period  of  time,  and  a  record 
of  decision,  when  required,  has  been 
prepared  and  signed;  and 

(2)  For  FHWA  actions,  the  FHWA 
Division  Administrator  has  received  and 
accepted  the  public  hearing  transcripts, 
reports  and  certifications  required  by  23 
U.S.C,  128. 

(b)  For  FHWA  actions,  the  completion 
of  the  requirements  set  forth  in 
paragraph  (a)  of  this  section  is 
considered  acceptance  of  the  general 
location  of  the  proposed  action  unless 
otherwise  specified  by  the  appropriate 
FHWA  official.  For  those  categorical 
exclusions  which  require  location 
approval,  this  approval  will  be  made  by 
the  FHWA  after  consultation  with  the 
applicant. 

(c)  Letters  of  Intent  issued  under  the 
authority  of  Section  3(a)(4)  of  the  UMT 
Act  are  used  by  UMTA  to  indicate  an 
intention  to  obligate  future  funds  for 
multiyear  capital  transit  projects.  The 


scope  of  the  environmental  document 
must  address  the  entire  project  covered 
by  the  proposed  Letter  of  Intent.  Letters 
of  Intent  will  not  be  issued  by  UMTA 
until  the  NEPA  process  is  completed. 

§  771.115  Classes  of  actions. 

There  are  three  classes  of  actions 
which  prescribe  the  level  of 
documentation  required  in  the  NEPA 
process. 

(a)  Class  I  (ElS's).  Actions  that  may 
significantly  affect  the  environment 
require  an  EIS.  (40  CFR  1508.27) 

Examples  of  these  actions  are: 

(1)  Any  new  controlled  access 
freeway. 

(2)  Any  highway  project  of  4  or  more 
lanes  on  a  new  location. 

(3)  New  construction  or  extension  of 
fixed  guideway  systems  (e.g.,  rapid  rail, 
light  rail,  commuter  rail,  automated 
guideway  transit,  and  exclusive 
busway).  These  projects  would  be 
expected  to  cause  major  shifts  in  travel 
patterns  and  land  use. 

(4)  Major  transportation  related 
development  whose  construction 
involves  a  large  amount  of  demolition, 
displacement  of  a  large  number  of 
individuals  or  businesses,  or  substantial 
disruption  to  local  traffic  patterns.  This 
classification  will  take  account  of  the 
condition  of  the  buildings  and 
availability  of  comparable  replacement 
facilities  for  displaced  residences  or 
businesses. 

(b)  Class  II  (Categorical  exclusions). 
Actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  environment  do  not  require  an 
environmental  impact  statement  or 
environmental  assessment.  The 
following  actions  are  categorical 
exclusions: 

(1)  Planning  and  technical  studies 
which  do  not  fund  the  construction  of 
facilities  or  acquisition  of  capital 
equipment. 

(2)  Grants  for  training  and  research 
programs  which  do  not  involve 
construction. 

(3)  Approval  of  a  unified  planning 
work  program  and  certification  of  a 
State  or  local  planning  process.  23  CFR 
Part  450. 

(4)  Approval  of  Transportation 
Improvement  Programs  under  23  CFR 
Part  450,  Subpart  C  and  statewide 
programs  under  23  CFR  Part  630, 

Subpart  A. 

(5)  Approval  of  project  concepts  under 
23  CFR  Part  476. 

(6)  Engineering  when  undertaken  to 
define  the  elements  of  a  proposal  or 
alternatives  sufficiently  so  that 
environmental  effects  can  be  assessed. 

(7)  Federal-aid  highways  system 
revisions  under  23  U.S.C.  103,  which 


establishes  classes  of  highways  on  the 
Federal-aid  highway  system. 

(8)  Approval  of  utility  installations 
along  or  across  a  transportation  facility. 

(9)  Reconstruction  or  modification  of 
an  existing  bridge  structure  on 
essentially  the  same  alignment  or 
location  (e.g.,  widening  less  than  a 
single  travel  lane,  adding  shoulders  or 
safety  lanes,  walkways,  bikeways,  or 
pipelines)  except  bridges  on  or  eligible 
for  inclusion  on  the  National  Register  or 
bridges  providing  access  to  barrier 
islands,  Recontruction  or  modification  of 
an  existing  one  lane  bridge  structure, 
presently  serviced  by  a  two  lane  road 
and  used  for  two  lane  traffic,  to  a  two 
lane  bridge  on  essentially  the  same 
alignment  or  location,  except  bridges  on 
or  eligible  for  inclusion  on  the  National 
Register  or  bridges  providing  access  to 
barrier  islands. 

(10)  Construction  of  bicycle  and 
pedestrian  lanes,  paths,  and  facilities. 

(11)  Activity  included  in  the  State’s 
"highway  safety  plan”  under  23  U.S.C. 
402. 

(12)  Transfer  of  Federal  lands 
pursuant  to  23  U.S.C.  317  when  the 
subsequent  action  is  not  an  FHWA 
action. 

(13)  Modernization  of  an  existing 
highway  by  resurfacing,  restoration, 
rehabilitation,  widening  less  than  a 
single  lane  width,  adding  shoulders, 
adding  auxiliary  lanes  for  localized 
purposes  (e,g.,  weaving,  turning, 
climbing),  and  correcting  substandard 
curves  and  intersections.  This 
classification  is  not  applicable  when  the 
proposed  project  requires  acquisition  of 
more  than  minor  amounts  of  right-of- 
way  or  substantial  changes  in  access 
control. 

(14)  Highway  safety  or  traffic 
operations  improvement  projects 
including  the  correction  or  improvement 
of  high  hazard  locations;  elimination  of 
roadside  obstacles;  highway  signing; 
pavement  markings;  traffic  control 
devices;  railroad  warning  devices:  and 
lighting.  This -classification  is  not 
applicable  when  the  proposed  action 
requires  acquisition  of  more  than  minor 
amounts  of  right-of-way  or  substantial 
changes  in  access  control. 

(15)  Alterations  to  existing  building  to 
provide  for  noise  reduction  and  the 
installation  of  noise  barriers. 

(16)  Ridesharing  activities  and 
transportation  corridor  fringe  parking 
facilities. 

(17)  Landscaping. 

(18)  Program  administration  and 
technical  assistance  activities  by  the 
applicant  to  administer  Section  18  funds. 
(Rural  public  transportation  program) 

(19)  Project  administration  and 
operating  assistance  to  transit 
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authorities  to  continue  existing  service 
or  increase  service  to  meet  demand. 

(20)  Purchase  of  vehicles  of  the  same 
type  (same  mode]  either  as 
replacements  or  to  increase  the  size  of 
the  fleet  where  such  increase  can  be 
accommodated  by  existing  facilities  or 
by  new  facilities  which  themselves  are 
within  a  categorical  exclusion. 

(21)  Track  and  rail  bed  maintenance 
and  improvements  when  carried  out 
within  the  existing  right-of-way. 

(22)  Rehabilitation  or  reconstruction 
of  existing  rail  and  bus  buildings  and 
ancillary  facilities  where  no  additional 
land  is  required  and  there  is  no 
substantial  increase  in  the  number  of 
users. 

(23)  Purchase  and  installation  of 
operating  or  maintenance  equipment  to 
be  located  within  the  transit  facility  and 
with  no  significant  physical  impacts  off 
the  site. 

(24)  Installation  of  signs,  small 
passenger  and  bus  shelters,  and  traffic 
signs  where  no  substantial  land 
acquisition  or  traffic  disruption  will 
occur. 

(25)  Construction  of  new  bus  storage 
and  maintenance  facilities  in  areas  used 
predominantly  for  industrial  or 
transportation  purposes  where  such 
construction  is  not  inconsistent  with 
existing  zoning  and  located  on  or  near  a 
street  with  adequate  capacity  to  handle 
anticipated  bus  and  support  vehicle 
traffic. 

(26)  Acquisition  of  land  in  which  the 
property  will  not  be  modified,  the  land 
use  will  not  be  changed,  and 
displacements  will  not  occur.  For 
projects  other  than  UMTA  advance  land 
loans,  this  categorical  exclusion  is 
limited  to  the  acquisition  of  minor 
amounts  of  land.  This  is  undertaken  for 
the  purpose  of  maintaining  the  current 
land  use  and  preserving  alternatives  to 
be  considered  in  the  environmental 
process.  Advance  land  acquisition  shall 
not  limit  the  evaluation  of  alternatives, 
including  shifts  in  alignment  for  a 
construction  project,  which  may  be 
required  in  the  NEPA  process. 

(27)  Promulgation  of  rules,  regulations, 
and  directives  for  which  a  regulatory 
analysis  is  not  required  by  Section  3  of 
Executive  Order  12044. 

(28)  Research  activities  as  defined  in 
23  U.S.C.  307. 

(29)  Emergency  repairs  under  23 
U.S-C.  125  which  do  not  substantially 
change  the  design  and  are  commenced 
during  or  immediately  after  the 
occurrence  of  a  natural  disaster  or 
catastrophic  failure. 

(c)  Class  III  (EA ’s).  Actions  in  which 
the  significance  of  the  impact  on  the 
environment  is  not  clearly  established. 
All  actions  that  are  not  Class  I  or  II  are 


Class  III.  All  actions  in  this  class  require 
the  preparation  of  an  EA  to  determine 
the  appropriate  environmental 
document  required,  unless  it  can  be 
initially  determined  that  an  EIS  should 
be  prepared.  In  the  case  of  rules, 
regulations,  or  directives  for  which  a 
regulatory  analysis  is  required  by 
Section  3  of  Executive  Order  12044,  the 
EA  may  be  contained  in  the  regulatory 
analysis  and  need  not  be  a  separate 
document.  " 

§  77 1 . 1 1 7  Categorical  exclusions. 

(a)  Categorical  exclusions  are 
categories  of  actions  which  do  not 
involve  significant  environmental 
impacts  or  substantial  planning,  time  or 
resources.  These  actions  will  not  induce 
significant  foreseeable  alterations  in 
land  use,  planned  growth,  development 
patterns,  or  natural  or  cultural 
resources.  The  categorical  exclusions 
are  listed  in  §  771.115(b). 

(b)  Any  recommendation  by  an 
applicant  that  a  proposed  action  is  a 
categorical  exclusion  as  identified  in 
§  771.115(a)  must  be  approved  by  the 
Administration.  The  Administration 
may  require  sufficient  information  to 
determine  if  the  proposal  meets  the 
criteria  for  a  categorical  exclusion. 
Proposals  meeting  the  criteria  for 
categorical  exclusions  do  not  require 
additional  environmental 
documentation. 

(c)  The  Administration  may  determine 
that  any  action  proposed  as  a 
categorical  exclusion  may,  because  of 
extraordinary  circumstances,  require 
appropriate  environmental  studies  to 
establish  the  need  for  an  EIS. 
Extraordinary  circumstances  includes 
situations  that  are  likely  to  involve: 

(1)  Significant  impacts  on  the 
environment: 

(2)  Substantial  controversy  on 
environmental  grounds; 

(3)  Significant  impacts  on  properties 
protected  by  Section  4(f)  of  the  DOT  Act 
and  Section  106  of  the  National  Historic 
Preservation  Act:  or 

(4)  Inconsistencies  with  any  Federal, 
State,  or  local  law  or  administrative 
determination  relating  to  the 
environment. 

(d)  An  applicant  may  propose  that 
additional  categories  of  actions  be 
added  to  the  list  of  categorical 
exclusions  in  §  771.115(b).  Such 
proposals  shall  be  submitted  to  the 
Administration  headquarters  office  for 
approval  and  will  be  processed  in 
accordance  with  40  CFR  1507.3. 

§  77 1 . 1 1 9  Environmental  assessments. 

(a)  The  EA  shall  be  prepared  by  the 
applicant  in  consultation  with  the 
Administration  for  each  action  that  is 


not  a  categorical  exclusion  and  does  not 
clearly  require  the  preparation  of  an  EIS 
or  where,  in  the  opinion  of  the 
Administration,  the  EA  would  assist  in 
determining  the  need  for  an  EIS. 

(b)  For  actions  that  require  an  EA,  the 
applicant  in  consultation  with  the 
Administration  will,  at  the  earliest 
appropriate  time,  begin  consultation 
with  interested  agencies  and  others  to 
achieve  the  following  objectives:  Define 
the  scope  of  the  project;  identify 
alternatives  to  the  proposed  action; 
determine  which  aspects  of  the 
proposed  action  have  potential  for 
environmental  impact;  identify 
measures  and  alternatives  which  might 
mitigate  adverse  environmental  impacts; 
and  identify  other  environmental  review 
and  consultation  requirements  which 
should  be  prepared  concurrently  with 
the  EA.  The  applicant  will  accomplish 
this  through  an  early  coordination 
process  approved  by  the  Administration 
(e.g..  State  Action  Plan)  or  through  a 
scoping  process.  A  summary  of  the 
contacts  made  and  comments  received 
will  be  included  in  the  EA. 

(c)  The  EA  is  subject  to 
Administration  approval  before  it  is 
made  available  to  the  public  as  an 
Administration  document.  If  the  EA  is 
made  available  prior  to  Administration 
approval,  it  must  be  labeled  as  the 
applicant’s  document. 

(d)  The  EA  need  not  be  circulated  for 
comment  but  the  document  must  be 
made  available  for  public  inspection  at 
the  applicant's  office  and  at  the 
appropriate  Administration  field  offices 
in  accordance  with  paragraphs  (e)  and 
(f)  of  this  section.  Notice  of  the 
availability  of  the  EA  shall  be  sent  by 
the  applicant  to  the  State  and  areawide 
clearinghouses. 

(e)  When  a  public  hearing  is  required, 
the  EA  will  be  prepared  in  advance  of 
the  notice  of  the  public  hearing.  The 
notice  of  the  public  hearing  in  local 
newspapers  will  announce  the 
availability  of  the  applicant's  EA  and 
where  it  may  be  obtained  or  reviewed. 
The  FHWA  public  hearing  requirements 
are  contained  in  approved  State  Action 
Plans.  UMTA  has  a  public  hearing 
requirement  in  all  applications  for 
capital  and  operating  assistance. 

(f)  When  a  public  hearing  is  not 
required,  the  applicant  shall  place  a 
notice  in  a  newspaper(s)  similar  to  a 
public  hearing  notice  and  at  a  similar 
stage  of  development  of  the  action 
advising  the  public  of  the  availability  of 
the  EA  and  where  information 
concerning  the  action  may  be  obtained. 
The  notice  shall  invite  comments  from 
all  interested  parties  including  those 
who  lielieve  that  the  action  involves  a 
significant  impact  on  the  human 
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environment  or  that  the  analysis  of 
social,  economic,  and  environmental 
impacts  presented  in  the  EA  is 
inadequate  to  assess  their  significance. 
Comments  shall  be  sumbitted  in  writing 
to  the  applicant  or  the  Administration 
within  30  days  of  the  publication  of  the 
notice  unless  the  Administration 
determines  a  shorter  period  is 
warranted. 

(g)  If  no  significant  impacts  are 
identified,  the  applicant  will  furnish  the 
Administration  a  copy  of  the  EA, 
revised  as  appropriate,  the  public 
hearing  transcript  when  a  public  hearing 
was  held,  and  a  summary  of  any 
comments  received  and  responses 
thereto  and  recommend  a  FONSl. 

(h)  If,  at  any  point  in  the  EA  process, 
the  Administration  determines  that  the 
proposed  action  may  have  a  significant 
impact  on  the  environment,  the 
preparation  of  an  EIS  will  be  required. 
Actions  in  §  771.115(a)  will  normally 
require  preparation  of  an  EIS.  If  an 
action  in  these  categories  is  processed 
with  an  EA,  copies  of  the  EA  will  be 
made  available  for  pubic  review 
(including  State  and  areawide 
clearinghouses)  for  30  days  before  the 
Administration  makes  its  final  decision. 
(See  40  CFR  1.501 .4(eX2))  This  public 
availability  will  be  announced  by  a 
notice  similar  to  a  public  hearing  notice 
at  least  30  days  before  any  decision  on 
the  EA  is  made.  The  EA  will  be  provided 
to  the  Administration  Washington 
Headquarters  at  the  same  time  it  is 
made  available  to  the  public. 

§  77 1 . 1 2 1  Findings  of  no  significant 
impact. 

(a)  The  Administration,  after  review 
of  the  EA  and  any  public  hearing 
comments  or  other  comments  received 
regarding  the  EA,  and  if  in  agreement 
with  the  applicant's  recommendations, 
will  make  a  separate  written  finding  of 
no  significant  impact  (FONSl) 
incorporating  the  EA  and  any  other 
appropriate  environmental  documents. 

(b)  After  a  FONSl  had  been  made  by 
the  Administration,  a  notice  of  the 
availability  of  the  FONSl  shall  be  sent 
by  the  applicant  to  State  and  areawide 
clearinghouses  and  the  document  will  be 
available  from  the  applicant  or  the 
Administration  upon  request  by  the 
public. 

(c)  If  another  Federal  agency  has 
issued  a  FONSl  on  an  action  which 
includes  an  element  proposed  for 
Administration  funding,  the 
Adminstration  will  evaluate  the  FONSl, 
and  if  it  is  determined  that  the  proposed 
Administration-funded  action  and  its 
environmental  impacts  are  adequately 
indentified  and  assessed,  the 


Administration  will  issue  its  own  FONSl 
incorporating  the  other  agency’s  FONSl. 

§  771.123  Draft  environmental  impact 
statements. 

(a)  A  DEIS  will  be  prepared  when  the 
Administration  determines  initially  that 
the  action  may  cause  significant  impacts 
on  the  environment,  when  the 
environmental  studies  and  early 
coordination  for  the  action  indicate 
significant  impacts,  or  when  the  review 
of  the  EA  in  light  of  comments  received 
indicates  the  impacts  expected  to  result 
from  the  action  may  be  significant,  when 
the  decision  has  been  made  by  the 
Administration  that  an  EIS  will  be 
prepared,  the  Administration  will  issue 

a  notice  of  intent  for  publication  in  the 
Federal  Register.  Applicants  are 
encouraged  to  announce  the  intent  to 
prepare  an  EIS  by  appropriate  means  at 
the  local  level. 

(b)  After  publication  of  the  notice  of 
intent,  the  Administration  in 
cooperation  with  the  applicant  will 
begin  a  scoping  process.  The  scoping 
process  will  be  used  to  indentify  the 
range  of  alternatives  and  impacts  and 
the  significant  issues  to  be  addressed  in 
the  EIS  and  to  achieve  the  other 
objectives  of  40  CFR  1501.7.  For  FHWA, 
scoping  is  normally  achieved  through 
procedures  developed  in  accordance 
with  State  Action  Plans  (32  CFR  Part 
795)  and  through  other  early 
coordination  activities.  For  UMTA,  a 
scoping  meeting  will  normally  be 
required.  If  a  scoping  meeting  is  to  be 
held,  it  will  be  announced  in  the 
Administration's  notice  of  intent  and  by 
appropriate  means  at  the  local  level. 

(c)  "The  DEIS  shall  be  prepared  by  the 
Administration  in  cooperation  with  the 
applicant.  The  DEIS  shall  discuss  all 
Reasonable  alternatives  to  the  proposed 
action  and  summarize  the  studies, 
reviews,  consultations,  and  coordination 
required  by  environmental  laws  and 
Executive  Orders  to  the  extent 
appropriate  at  this  stage  in  the 
environmental  process.  The  DEIS  for 
actions  in  an  urbanized  area  shall 
reflect  the  involvement  of  the 
metroplitan  planning  organization 
(MPO)  and  alternatives  to  be  considered 
in  the  DEIS  shall  be  developed  in 
consultation  with  the  MPO. 

(d)  For  major  urban  transportation 
investments  the  DEIS  documents  the 
results  of  an  analysis  of  transportation 
alternatives. 

(e)  An  applicant  which  is  a  “joint 
lead”  or  “cooperating”  agency  may 
select  a  consultant  to  assist  in  the 
preparation  of  an  EIS  subject  to  the 
concurrence  of  the  Administration  to 
assure  compliance  with  40  Ch’R 
1506.5(c).  (See  §  771.109(c)  for 


definitions  of  these  terms.)  A 
"statewide”  agency  may  select  a 
consultant  in  accordance  with 
applicable  procedures.  The 
Administration  will  select  any  such 
consultant  for  “other”  applicants. 

(f)  The  Administration,  when  satisfied 
that  the  DEIS  complies  with  NEPA 
requirements,  will  approve  the  DEIS  for 
circulation  by  signing  and  dating  the 
title  page. 

(g)  A  lead,  joint  lead,  or  a  cooperating 
agency  shall  be  responsible  for  printing 
the  EIS.  The  initial  printing  of  the  DEIS 
shall  be  in  sufficient  quantity  to  meet 
requirements  for  copies  which  can 
reasonably  be  expected  from  agencies, 
organizations,  and  individuals. 

Normally,  copies  will  be  furnished  free 
of  charge.  However,  with 
Administration  concurrence,  the  party 
requesting  the  DEIS  may  be  charged  a 
fee  which  is  not  more  than  the  actual 
cost  of  reproducing  the  copy  or  may  be 
directed  to  the  nearest  location  where 
the  statement  can  be  reviewed. 

(h)  The  DEIS  shall  be  circulated  for 
comment  by  the  applicant  on  behalf  of 
the  Administration.  The  UMTA  requires 
a  public  hearing  during  the  circulation 
period  of  all  DEIS’s.  The  FHWA  public 
hearing  requirements  are  contained  in 
approved  State  Action  Plans  or,  if 
applicable,  23  CFR  Part  790.  If  a  public 
hearing  is  required,  the  DEIS  shall  be 
available  for  a  minimum  of  30  days  in 
advance  of  the  public  hearing.  The 
availability  of  the  DEIS  shall  be 
included  in  any  public  hearing  notice 
and  mentioned  at  any  public  hearing 
presentation  with  a  request  for  public 
comments.  If  a  public  hearing  is  not 
required,  a  notice  shall  be  placed  in  a 
newspaper  similar  to  a  public  hearing 
notice  advising  where  the  DEIS  is 
available  for  review,  how  copies  may  be 
obtained,  and  where  the  comments 
should  be  sent. 

(i)  The  DEIS  shall  be  circulated  to; 

(1)  Public  officials,  private  interest 

groups,  and  members  of  the  public 
having  the  potential  to  be  directly 
affected  or  expressing  an  interest  in  the 
proposed  action  or  the  DEIS.  Comments 
should  be  obtained  directly  from 
appropriate  State  and  local  agencies, 
except  where  review  is  secured  by 
agreement  through  the  A-95 
clearinghouse.  ' 

(2)  Goveriiment  agenices  expected  to 
have  jurisdiction  or  responsibility  over, 
or  interest  or  expertise  in  the  proposed 
action. 

(j)  The  Federal  Register  public 
availability  notice  shall  establish  a 
period  of  not  less  than  45  days  for  the 
return  of  comments  on  the  DEIS.  The 
notice  and  the  DEIS  transmittal  letter 
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shall  identify  where  comments  are  to  be 
sent. 

(k)  The  applicant  shall  furnish  copies 
of  the  DEIS  to  those  States  and  Federal 
land  management  entities  which  may  be 
significantly  affected  by  the  proposed 
action  or  any  of  the  alternatives.  These 
copies  shall  be  accompanied  by  a 
request  that  such  State  or  entity  advise 
the  Administration  in  writing  of  any 
disagreement  with  the  evaluation  of 
impacts  in  the  statement.  Copies  of  the 
D^S  are  to  be  furnished  to  the  A-95 
clearinghouses  of  other  impacted  States 
unless  the  Governor  has  designated  an 
agency  other  than  the  clearinghouse  for 
this  purpose.  The  Administration  will 
furnish  the  comments  received  to  the 
applicant  along  with  a  written 
assessment  of  any  disagreements  for 
incorporation  into  the  FEIS. 

§  771.12S  Final  environmental  impact 
statements. 

(a) (1)  After  circulation  of  a  DEIS  and 
consideration  of  comments  received,  a 
FEIS  shall  be  prepared  by  the 
Administration  in  cooperation  with  the 
applicant  or,  where  permitted  by  law,  by 
the  applicant  with  appropriate  guidance 
and  participation  by  the  Administration. 
The  FEIS  shall  identify  the  preferred 
alternative,  discuss  substantive 
comments  received  on  the  DEIS  and  all 
reasonable  alternatives  considered, 
summarize  citizen  involvement,  and 
include  when  appropriate  a  description 
of  the  procedures  to  be  followed  to 
assure  that  all  environmental  mitigation 
measures  are  implemented.  The  FEIS  for 
actions  in  urbanized  areas  shall  include 
the  views  of  the  MPO  regarding  the 
preferred  alternative.  The  FEIS  should 
also  document  compliance,  to  the  extent 
possible,  with  all  applicable 
environmental  laws  and  Executive 
Orders  or  provide  reasonable  assurance 
that  their  requirements  can  be  met. 

(2)  For  UMTA-funded  major  urban 
mass  transportation  investments  (new 
construction  or  extension  of  a  bxed 
guideway),  the  applicant  shall  prepare  a 
report  identifying  a  locally  preferred 
alternative. -Approval  may  be  given  to 
begin  preliminary  engineering  on  the 
principal  alternatives  currently  under ' 
consideration.  During  the  course  of  such 
preliminary  engineering,  the  applicant 
will  reHne  project  costs,  effectiveness, 
and  impact  information  with  particular 
attention  to  alternative  designs, 
operations,  detailed  location  decisions 
and  appropriate  mitigation  measures. 
These  studies  will  be  used  to  prepare 
the  FEIS. 

(b)  Every  reasonable  effort  shall  be 
made  to  resolve  interagency 
disagreements  on  proposed  actions 
before  processing  the  FEIS.  If  significant 


issues  remain  unresolved,  the  FEIS  shall 
identify  those  issues  and  the 
consultations  and  other  efforts  made  to 
resolve  them. 

(c)  A  preliminary  record  of  decision 
(ROD)  shall  accompany  the  proposed 
FEIS  during  the  internal  review  process. 
(See  §  771.127) 

(d)  The  FEIS  shall  be  reviewed  for 
legal  sufficiency  by  the  Administration's 
Chief  Counsel  or  designee. 

(e)  The  Administration  will  indicate 
approval  of  the  FEIS  for  an  action  by 
signing  and  dating  the  title  page. 
However,  FEIS’s  prepared  for  actions  in 
one  or  more  of  the  following  categories 
shall  be  subject  to  prior  concurrence  by 
the  Administration  Washington 
Headquarters  and  the  Office  of  the 
Secretary  of  Transportation. 

(1)  Any  highway  project  on  a  new 
location  in  an  urbanized  area  of  over 
100,000  population  or  bypassing  such 
area. 

(2)  Any  new  controlled  access 
freeway. 

(3)  New  construction  or  extension  of  a 
fixed  guideway  transit  system. 

(4)  Any  major  transportation  related 
development  whose  construction 
requires  the  preparation  of  an  EIS  (see 
§  771.115(a)(4))  if  the  proposed 
Administration  grant  assistance  exceeds 
$5  million  or  if  the  proposed  total  cost  of 
publicly  and  privately  funded 
construction  is  expected  to  exceed  $50 
million. 

(5)  Any  action  to  which  a  Federal, 
State  or  local  government  has  indicated 
opposition  on  environmental  grounds 
(which  has  not  been  resolved  to  the 
written  satisfaction  of  the  objecting 
agency). 

(0)  Any  action  for  which  the 
Administration  or  the  Office  of  the 
Secretary  of  Transportation  requests 
that  the  FEIS  be  reviewed  at  the 
Washington  Headquarters  office. 

(f)  The  signature  of  the  UMTA 
approving  official  on  the  title  page 
constitutes  UMTA  authorization  to 
circulate  the  FEIS;  compliance  with 
Section  14  of  the  UMT  Act  and 
fulfillment  of  the  grant  application 
requirements  of  Section  3(d)(1)  and  (2) 
and  Section  5(h)  and  5(i)  of  the  UMT 
Act.  The  approval  of  the  FEIS  does  not 
commit  UMTA  to  approval  of  any  grant 
request  for  future  funding  of  the 
preferred  alternative. 

(g) (1)  After  review  of  a  DEIS  on  an 
action  in  one  or  more  of  the  categories 
in  paragraph  (e)  of  this  section,  the 
Administration  with  the  concurrence  of 
the  Office  of  the  Secretary  of 
Transportation  may  determine  that  the 
FEIS  may  be  processed  without  prior 
concurrence  of  the  Administration 


Headquarters  Office.  This  determination 
will  include  consideration  of: 

(1)  Adequacy  of  early  coordination 
with  other  Federal,  State,  and  local 
government  agencies;  and 

(ii)  Adequacy  of  the  DEIS  in 
identifying  environmental  impacts  of, 
and  reasonable  alternatives  to,  the 
proposed  action. 

(2)  Any  determination  under  this 
paragraph  is  subject  to  review  and 
withdrawal  at  any  time  prior  to 
approval  of  the  FEIS. 

(h)  The  initial  printing  of  the  FEIS 
shall  be  in  sufficient  quantity  to  meet 
the  request  for  copies  which  can  be 
reasonably  expected  from  agencies, 
organizations,  and  individuals. 

Normally,  copies  will  be  furnished  free 
of  charge.  However,  with 
Administration  concurrence,  the  party 
requesting  the  FEIS  may  be  charged  a 
fee  which  is  not  more  than  the  actual 
cost  of  reproducing  the  copy  or  may  be 
directed  to  the  nearest  location  where 
the  statement  can  be  reviewed. 

(i)  At  the  time  the  FEIS  is  distributed 
and  filed  with  EPA,  the  applicant  is 
responsible  for  making  the  FEIS 
available  through  State  and  areawide 
clearinghouses  pursuant  to  OMB 
Circular  A-95,  publication  of  a  notice  of 
availability  in  local  newspapers,  and  for 
furnishing  the  document  to  any 
person(s),  organizations,  or  agencies 
that  made  substantive  comments  on  the 
DEIS  or  requested  a  copy.  At  this  time 
the  FEIS  shall  be  available  for  public 
review  at  the  applicant’s  offices  and  at 
appropriate  Administration  offices.  A 
copy  should  also  be  made  available  for 
public  review  at  public  institutions  such 
as  local  government  offices,  public 
libraries,  and  schools,  as  appropriate. 

(j)  The  Administration  shall  not  make 
any  project  approvals  for  any  action 
requiring  an  ^S  until  the  approval  of  a 
ROD,  in  accordance  with  §  771.127. 

§  771.127  Record  of  decision. 

(a)  The  Administration  shall  complete 
and  sign  a  ROD  (40  CFR  1505.2)  no 
sooner  than  30  days  after  publication  of 
the  FEIS  notice  in  the  Federal  Register 
or  90  days  after  publication  of  a  notice 
for  the  DEIS,  whichever  is  later.  The 
ROD  should  document  any  required 
Section  4(f)  approval  in  accordance  with 
§  771.135(k).  A  preliminary  ROD  is  to  be 
prepared  by  the  Administration  in 
consultation  with  the  applicant.  The 
proposed  action  shall  not  be  advanced 
except  for  administrative  actions  taken 
to  secure  further  project  funding  and 
other  actions  consistent  with  40  CFR 
1506.1  until  any  required  ROD  has  been 
signed.  A  ROD  is  not  required  for  those 
EIS’s  where  the  DEIS  was  filed  with 
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EPA  prior  to  July  30, 1979  (For  FHWA 
November  30, 1979). 

(b)  If  the  Administration  subsequently 
wishes  to  take  an  action  which  was  not 
identified  as  the  proposed  action  in  the 
final  EIS,  or  proposes  to  make 
substantial  changes  to  the  mitigation 
measures  or  findings  discussed  in  the 
record  of  decision,  a  revised  preliminary 
record  of  decision  shall  be  processed 
internally  by  the  same  offices  that  acted 
on  the  original  EIS. 

§  771 . 1 29  Reevaluation. 

(a)  The  applicant  shall  consult  with 
the  Administration  to  assure  that  the 
proposed  action  or  environmental 
conditions  have  not  significantly 
changed  prior  to  proceeding  with  major 
project  approvals  or  authorizations. 

(b)  The  DEIS  or  FEIS  may  be 
supplemented  at  any  time.  Supplements 
will  be  necessary  when  there  have  been 
significant  changes  in  the  proposed 
action,  the  affected  environment,  the 
anticipated  impacts,  or  the  proposed 
mitigation  measures.  However,  a 
supplemental  EIS  will  not  be  necessary 
if  the  Administration  decides  to  fund  an 
alternative  adequately  covered  in  the 
Final  EIS  but  not  identified  as  the 
proposed  action.  The  decision  to 
prepare  a  supplement  to  the  FEIS  shall 
not  require  withdrawal  of  the  previous 
approvals  for  those  aspects  of  the 
proposed  action  not  directly  affected  by 
the  changed  condition  or  new 
information.  A  supplement  is  to  be 
developed  in  the  same  manner  (except 
that  scoping  is  not  required)  as  a  new 
EIS  (draft  and  final,  with  a  ROD). 

(c) (1)  The  DEIS  is  considered  valid  for 
a  period  of  3  years.  If  an  acceptable 
FEIS  is  not  submitted  to  the 
Administration  within  3  years  from  the 
date  of  the  DEIS  circulation,  a  written  _ 
evaluation  of  the  DEIS  shall  be  prepared 
by  the  Administration  in  cooperation 
with  the  applicant  prior  to  submission  of 
the  FEIS.  This  evaluation  must 
demonstrate  that  there  have  not  been 
significant  changes  in  the  proposed 
action,  the  affected  environment,  the 
anticipated  impacts  or  the  proposed 
mitigation  measures.  If  there  have  been 
changes  in  these  factors  which  would  be 
significant  in  the  consideration  of  the 
proposed  action,  a  supplement  to  the 
DEIS  or  a  new  DEIS  shall  be  prepared. 

(2)  If  major  steps  to  advance  the 
action  (e.g.,  authority  to  acquire  a 
substantial  portion  of  the  right-of-way, 
or  approval  of  the  plans,  specifications 
and  estimates)  have  not  occurred  within 
3  years  from  the  date  the  FEIS  or  FEIS 
supplement  was  approved,  the 
Administration  in  cooperation  with  the 
applicant  shall  prepare  a  written 
evaluation  of  the  FEIS  before  further 


approvals  may  be  granted.  If  there  have 
been  significant  changes  in  the  proposed 
action,  the  affected  environment,  the 
anticipated  impacts,  or  proposed 
mitigation  measures,  a  new  or 
supplemental  EIS  shall  be  prepared  and 
circulated. 

(3)  If  major  steps  to  advance  the 
action  have  not  occurred  within  5  years 
from  the  date  the  FEIS  or  FEIS 
supplement  was  approved,  or  within  the 
time  frame  identified  in  the  FEIS,  the 
written  evaluation  required  in  paragraph 

(c](2]  of  this  section  will  be  prepared 
and  forwarded  for  review  and  action  to 
the  same  offices  that  took  approval 
action  on  the  original  FEIS. 

(4)  The  requirements  for  a  written 
evaluation  as  described  in  paragraphs 
(c)(2)  and  (c)(3)  of  this  section  apply 
only  to  requests  for  Administration 
approvals  after  July  30, 1982. 

(d)  If  any  changes  are  made  to  the 
proposed  action  and  it  is  uncertain  if  a 
supplemental  EIS  is  required,  the 
applicant  will  develop  appropriate 
environmental  studies  or,  if  necessary, 
an  EA  to  assess  the  impacts  of  such 
changes.  If  it  is  determined  that  the 
changes  result  in  significant 
environmental  impacts  which  could  not 
be  identified  from  reviewing  the  initial 
EIS,  a  supplemental  EIS  will  be 
prepared.  If  no  supplemental  EIS  is 
required  after  the  studies  or  EA  required 
by  this  subsection  have  been  made,  the 
Administration  shall  so  indicate  in  the 
project  file. 

§  771.131  Emergency  action  procedures. 

Requests  for  deviations  from  the 
procedures  in  this  regulation  because  of 
emergency  situations  shall  be  referred  to 
the  Administration’s  Washington 
Headquarters  for  evaluation  and 
decision  after  consultation  with  CEQ, 
through  DOT,  in  accordance  with  40 
CFR  1506.11  for  evaluation  and  decision. 

§  771.133  Compliance  with  other 
requirements. 

(a)  The  FEIS  or  FONSI  should 
document  compliance  with  requirements 
of  all  applicable  environmental  laws. 
Executive  Orders,  and  other  related 
requirements.  If  full  compliance  is  not 
possible  by  the  time  the  FEIS  or  FONSI 
is  prepared,  the  FEIS  or  FONSI  should 
reflect  consultation  with  the  appropriate 
agencies  and  provide  reasonable 
assurance  that  the  requirements  will  be 
met.  Approval  of  the  environmental 
document  by  the  Administration 
constitutes  approval  or  any  required 
findings  and  determinations  that  are 
contained  therein. 

(b) (1)  Sections  3(d)  and  5(i)  of  the 
UMT  Act  require  applicants  for  Sections 


3  and  5  grants  to  make  several 
certiHcations  regarding  the  local 
decisionmaking  process.  The  report 
requirement  of  Section  5(i)  will  be 
satisfied  by  a  FONSI,  FEIS,  or  an 
identification  of  the  project  as  meeting 
the  criteria  for  categorical  exclusions. 

(2)  Section  5(h)(2)  of  the  UMT  Act 
requires  the  Secretary  of  Transportation 
to  consider  the  environmental  effects  of 
any  proposed  Section  5  project  and 
make  decisions  based  on  the  public 
interest.  The  provisions  of  this 
regulation  satisfy  the  statutory 
provisions  of  Section  5(h)(2). 

§  771.135  Section  4<f)  of  the  Department 
of  Transportation  Act. 

(a) (1)  No  Administration  action  will 
use  land  from  a  significant  publicly 
owned  park,  recreation  area,  or  wildlife 
and  waterfowl  refuge  or  any  significant 
historic  site  unless  a  determination  is 
made  that: 

(1)  There  is  no  feasible  and  prudent 
alternative  to  the  use  of  land  from  the 
property:  and 

(ii)  The  proposed  action  includes  all 
possible  planning  to  minimize  harm  to 
the  property  resulting  from  such  use. 

(2)  Supporting  information  must 
demonstrate  that  there  are  unique 
problems  or  unusual  factors  involved  in 
the  use  of  alternatives  and  that  the  cost, 
environmental  impacts,  or  community 
disruption  resulting  from  such 
alternatives  reaches  extraordinary 
magnitudes. 

(b)  The  Administration  will  determine 
the  application  of  section  4(f).  Any  use 
of  lands  from  a  section  4(f)  property 
shall  be  evaluated  early  in  the 
development  of  the  action  when 
alternatives  to  the  proposed  action  are 
under  study. 

(c)  Consideration  under  section  4(f)  is 
not  required  when  the  Federal,  State,  or 
local  official  having  jurisdiction  over  a 
park,  recreation  area,  or  refuge 
determines  that  it  is  not  significant.  The 
Administration  will  review  the  official’s 
determination,  to  assure  its 
reasonableness.  In  the  absence  of  a 
satisfactory  determination,  the  section 
4(f)  land  will  be  considered  to  be 
significant. 

(d)  In  determining  the  application  of 
section  4(f)  to  historic  sites,  the 
Administration  in  cooperation  with  the 
applicant  will  consult  with  the  State 
Ilistoric  Preservation  Officer  and  local 
officials  and  will  identify  properties  on 
or  eligible  for  the  National  Register  of 
Historic  Places.  For  purposes  of  section 
4(f),  a  historic  site  is  significant  only  if  it 
is  on  or  eligible  for  the  National 
Register,  unless  the  Administration 
determines  that  the  application  of 
section  4(f)  is  otherwise  appropriate. 
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(e)  Where  Federal  lands  or  other  large 
public  land  holdings  (e.g.  State  forests) 
are  administered  under  statutes 
permitting  management  for  multiple 
uses,  and  in  fact  are  managed  for 
multiple  uses,  section  4{f)  applies  only  to 
portions  of  such  lands  which  are  in  fact 
being  used  for  or  are  designated  in  the 
plans  of  the  administering  agency  as 
being  for  park,  recreation,  wildlife  or 
waterfowl  refuge,  or  historic  purposes. 
The  determination  of  significance  shall 
be  made  by  the  official  having 
jurisdiction  over  the  lands.  The 
Administration  will  review  the  agency’s 
land  use  determination  to  assure  its 
reasonableness. 

(f) (1)  Section  4(f)  applies  to  all 
archeological  sites  on  or  eligible  for 
inclusion  on  the  National  Register, 
including  those  discovered  during 
construction,  unless  the  Administration, 
after  consultation  with  the  State  Historic 
Preservation  Officer  and  the  Advisory 
Council  on  Historic  Preservation, 
determines  that  the  archeological 
resource  is  important  chiefly  for  the 
information  it  contains  and  has  minimal 
value  for  preservation  in  place.  Such 
archeological  resources  which  do  not 
warrant  preservation  in  place  may  be 
recovered  in  accordance  with  a  resource 
recovery  plan  developed  in  compliance 
with  36  CFR  Part  800. 

(2)  For  sites  discovered  during 
construction,  where  preservation  of  the 
resource  in  place  is  warranted,  the 
section  4(f)  process  will  be  expedited.  In 
such  cases,  the  evaluation  of  feasible 
and  prudent  alternatives  will  take 
account  of  the  level  of  investment 
already  made  and  the  review  process, 
including  the  consultation  with  other 
agencies,  will  be  shortened  as 
appropriate. 

(g)  Designations  of  park  and 
recreation  lands,  wildlife  and  waterfowl 
refuges,  and  historic  sites  are  sometimes 
made  and  determinations  of  significance 
changed  late  in  the  development  of  a 
proposed  action.  With  the  exception  of 
the  treatment  of  archeological  resources 
in  paragraph  (f)  of  this  section,  an  action 
may  proceed  without  consideration 
under  section  4(f)  if  the  property  interest 
in  the  section  4(f)  type  lands  was 
acquired  for  transportation  purposes 
prior  to  the  designation  or  change  in  the 
determination  of  significance  and  if  an 
adequate  effort  was  made  to  identify 
properties  protected  by  section  4(f)  prior 
to  project  approval. 

(h)  The  evaluations  of  alternatives  to 
avoid  the  use  of  section  4(f)  land  and  of 
possible  measures  to  minimize  harm  to 
such  lands  shall  be  presented  in  the 
DEIS  or  EA  or,  for  those  projects 
classified  as  categorical  exclusions,  in  a 
separate  document.  The  document 


containing  the  section  4(f)  evaluation 
shall  be  provided  for  coordination  and 
comment  to  the  official  having 
jurisdiction  over  the  section  4(f) 
property  and  to  the  Department  of  the 
Interior  and,  as  appropriate,  to  the 
Department  of  Agriculture  and  the 
Department  of  Housing  and  Urban 
Development.  A  time  limit  of  45  days 
shall  be  established  by  the 
Administration  for  receipt  of  comments. 

(i)  The  discussion  in  the  FEIS,  FONSI, 
or  separate  section  4(f)  evaluation  shall 
specifically  address: 

(1)  The. reasons  why  alternatives  to 
avoid  a  section  4(f)  property  are  not 
feasible  and  purdent:  and 

(2)  All  measures  which  will  be  taken 
to  minimize  harm  to  the  section  4(f) 
property. 

(j)  The  final  section  4(f)  evaluation 
will  be  reviewed  for  legal  sufficiency  by 
the  Administration  Chief  Counsel  or 
designee. 

(k)  The  Administration  will  document 
and  make  the  section  4(f)  approval 
either  in  its  approval  of  the  FEIS  or  in 
the  ROD  for  actions  processed  with 
EIS's.  In  those  cases  where  the  section 
4(f)  approval  is  documented  in  the  FEIS, 
the  Administration  will  summarize  the 
basis  for  its  section  4(f)  approval  in  the 
ROD.  Actions  requiring  the  use  of 
section  4(f)  property  and  proposed  to  be 
processed  with  a  FONSI  or  classified  as 
a  categorical  exclusion  shall  not  proceed 
until  notified  by  the  Administration  of 
section  4(f)  approval.  For  those  actions, 
processed  with  a  FONSI  or  classified  as 
a  categorical  exclusion,  any  required 
section  4(f)  approval  will  be 
documented  separately. 

(l)  Circulation  of  a  separate  section 
4(f)  evaluation  will  be  required  when: 

(1)  A  modification  of  the  alignment  or 
design  requires  the  use  of  section  4(f) 
property  after  the  categorical  exclusion. 
FONSI.  or  FEIS  has  been  processed; 

(2)  A  modification  of  the  alignment  or 
design  which  significantly  increases  the 
use  of  section  4(f)  land  is  found  to  be 
necessary  after  the  original  section  4(f) 
approval:  or 

(3)  Another  agency  is  the  lead  agency 
for  the  NEPA  process,  unless  another 
DOT  element  is  preparing  the  section 
4(f)  statement. 

(m)  An  analysis  required  by  section 
4(f)  may  involve  different  levels  of  detail 
where  the  section  4(f)  involvement  is 
addressed  in  a  tiered  EIS. 

(1)  When  the  first  tier  broad-scale  EIS 
is  prepared,  the  detailed  information 
necessary  to  complete  the  section  4(f) 
evaluation  may  not  be  available  at  that 
stage  in  the  development  of  the  action. 

In  such  cases,  an  evaluation  may  be 
made  on  the  potential  impacts  that  a 
proposed  action  will  have  on  section  4(f) 


land  and  whether  those  impacts  could 
have  a  bearing  on  the  decision  to  be 
made.  A  preliminary  determination  may 
be  made  at  this  time  as  to  whether  there 
are  feasible  and  prudent  locations  or 
alternatives  for  the  action  to  avoid  the 
use  of  section  4(f)  land.  This  preliminary 
determination  shall  consider  all  possible 
planning  to  minimize  harm  to  the  .extent 
that  the  level  of  detail  available  at  the 
first  tier  EIS  stage  allows.  It  is 
recognized  that  such  planning  at  this 
stage  will  normally  be  limited  to 
ensuring  that  opportunities  to  minimize 
harm  at  subsequent  stages  in  the 
development  process  have  not  been 
precluded  by  decisions  made  at  the  first 
tier  EIS  stage.  This  preliminary 
determination  is  then  incorporated  into 
the  first  tier  EIS. 

(2)  A  section  4(f)  approval  made  when 
additional  design  details  are  available 
shall  include  a  determination  that: 

(i)  The  preliminary  section  4(f) 
determination  made  pursuant  to 
paragraph  (m)(l)  of  this  section  is  still 
valid, 

(ii)  There  are  no  feasible  and  prudent 
design  alternatives  to  the  use  of  such 
section  4(f)  land, 

(iii)  The  proposed  action  includes  all 
possible  planning  to  minimize  harm. 

§  771.137  International  actions. 

(a)  The  requirements  of  this  regulation 
apply  to: 

(1)  Administration  actions 
significantly  affecting  the  environment 
of  the  global  commons  outside  the 
jurisdiction  of  any  nation  (e.g.,  the 
oceans  and  Antarctica). 

(2)  Administration  actions 
significantly  affecting  the  environment 
of  a  foreign  nation  not  participating  in 
the  action  or  not  otherwise  involved  in 
the  action. 

(3)  Administration  actions  which 
significantly  affect  the  environment  of  a 
foreign  nation  and  which  provide  a 
product  or  action  producing  a  toxic 
emission  or  effluent  that  is  prohibited  or 
strictly  regulated  in  the  United  States  by 
Federal  law. 

(4)  Administration  actions  outside  the 
U.S.,  its  territories,  and  possessions 
which  significantly  affect  natural 
resources  of  global  importance 
designated  for  protection  by  the 
President  or  by  international  agreement. 

(b)  If  communication  with  a  foreign 
government  concerning  environmental 
studies  or  documentation  is  anticipated, 
the  Administration  shall  coordinate 
such  communication  with  the 
Department  of  State  through  the  Office 
of  the  Secretary  of  Transportation. 
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DEPARtMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

Policy  on  Major  Urban  Mass 
Transportation  Investments  and  Policy 
Toward  Rail  Transit 

agency:  Urban  Mass  Transportation 
Administration  (UMTA). 

ACTION:  Notice  of  Revised  UMTA  Policy. 

summary:  This  notice  is  being  published 
to  announce  two  revisions  to  the  UMTA 
Policy  on  Major  Urban  Mass 
Transportation  Investments  and  Policy 
Toward  Rail  Transit.  Changes  that  have 
been  made  to  the  FHWA/UMTA 
environmental  impact  procedures 
published  elsewhere  in  the  Federal 
Register  have  necessitated  these  policy 
statement  revisions.  These  revised 
procedures  establish  that  UMTA  may 
fund  conceptual  design  studies  leading 
to  a  greater  level  of  detail  on  the 
alternatives  presented  in  the 
alternatives  analysis/draft 
environmental  impact  statement  (EIS). 
The  revised  procedures  further  establish 
that  UMTA  may  fund  preliminary 
engineering  following  the  circulation  of 
the  alternatives  analysis/draft  EIS. 
Preliminary  engineering  on  the  locally 
preferred  alternative  as  well  as  other 
promising  alternatives  evaluated  in  the 
draft  EIS  will  provide  more  accurate 
information  on  costs  and  environmental 
impacts  for  the  final  EIS. 

Previously,  alternatives  were 
developed  in  less  detail  in  the 
alternatives  analysis/draft  EIS  and 
preliminary  engineering  was  undertaken 
following  the  circulation  of  the  final  EIS. 
These  changes  will  integrate  a 
progressively  more  detailed  study  of 
alternatives  into  the  EIS  process  to 
ensure  that  the  preferred  alternative  in 
the  final  EIS  is  more  carefully  defined  in 
terms  of  environmental  impacts  and 
costs.  This  notice  will  clarify  UMTA 
procedures  governing  the  EIS  process 
for  major  urban  mass  transportation 
investments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  john  Barber.  Office  of  Transit 
Assistance  (UTA-32).  telephone  (202) 
472-7100,  or  Mr.  Joel  Ettinger,  Office  of 
Planning  assistance  (UPM-12), 
telephone  (202)  426-2360,  Urban  Mass 
Transportation  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590,  between  the  hours  of  8:30  a.m. 
and  5:00  p.m.,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Urban  Mass  Transportation 
Administration  (Ul^TTA)  published  its 
Policy  on  Major  Urban  Mass 
Transportation  Investments  on 
September  22, 1976  (41  FR  41512)  and 


Policy  Toward  Rail  Transit  on  March  7, 
1978  (43  FR  9428).  The  procedures  set 
forth  in  the  major  investment  policy 
established  the  requirement  for  a 
rigorous,  objective  evaluation  of 
alternatives  where  a  major  investment 
was  being  considered.  The  procedures 
specified  that  the  alternatives  analysis 
is  combined  with  a  draft  environmental 
impact  statement  (EIS)  and  that  the  final 
EIS  is  prepared  at  the  same  level  of 
detail  as  the  draft  EIS. 

During  the  commenting  period  on 
UMTA's  proposed  regulation  on 
environmental  impact  and  related 
procedures  (44  FR  59445;  October  15, 
1979),  UMTA  applicants  asked  for 
clarification  of  the  relationship  of  the 
alternatives  analysis  and  the  EIS 
process.  Further,  suggestions  were  made 
to  integrate  preliminary  engineering  into 
the  EIS  process  because  of  what  was 
perceived  as  duplicative  and  confusing 
agency  review  requirements  for  each. 

UMTA’s  experience  in  developing 
EIS’s  under  the  procedures  in  its  major 
investment  and  rail  transit  policies  has 
shown  the  need  for  a  greater  level  of 
detail  on  environmental  impacts  and 
more  accurate  cost  estimates  of  the 
project  proposals  emerging  from 
alternatives  analysis  before  the  final  EIS 
can  be  prepared. 

For  these  reasons,  UMTA  is 
implementing  the  following  changes  in 
the  procedures  of  the  major  investment 
and  rail  transit  policies.  UMTA  may 
allow,  where  appropriate,  conceptual 
design  studies  during  the  preparation  of 
the  alternatives  analysis/draft  EIS. 

These  studies  would  be  undertaken  at  a 
sufficient  level  of  detail  to  identify  a 
locally  preferred  alternative  in  terms  of 
mode  and  general  alignment.  Upon 
completion  of  the  alternatives  analysis/ 
draft  EIS,  UMTA  may  approve  funds  to 
support  preliminary  engineering  for  one 
or  more  promising  alternatives.  By 
authorizing  preliminary  engineering 
after  the  draft  EIS  and  the  applicant’s 
preferred  alternative  report  have  been 
completed,  UMTA  will  be  integrating  a 
progressively  more  detailed  study  of 
promising  alternatives  into  the  EIS 
process  to  ensure  that  the  preferred 
alternative  in  the  final  EIS  is  more 
carefully  defined  in  terms  of 
environmental  impacts  and  costs.  This 
procedure  should  also  aid  applicants  by 
clarifying  the  sequence  of  UMTA 
decisions  with  respect  to  the  evaluation 
of  fixed  guideway  alternatives. 

Comments  are  invited  on  these 
procedures.  Moreover,  since  a 
forthcoming  Notice  of  Proposed 
Rulemaking  (NPRM)  will  also  provide  an 
opportunity  for  comment  on  the  entire 
set  of  policies  and  procedures  governing 
major  urban  transportation  investments. 


there  will  be  additional  opportunities  for 
public  involvement.  That  NPRM  is  being 
published  in  the  Federal  Register  with 
several  proposed  revisions  to  the 
FHWA/UMTA  joint  planning 
regulations.  Among  the  revisions  is  a  set 
of  proposed  joint  FHWA  and  UMTA 
procedures  covering  all  planning 
activities  leading  to  the  preparation  of  a 
draft  EIS  for  major  urban  transportation 
investments.  A  change  in  nomenclature 
will  be  proposed  in  the  NPRM  whereby 
the  term  "alternatives  analysis”  will  be 
replaced  with  "corridor  refinement 
studies”. 

Procedures  for  Major  Urban  Mass 
Transportation  Investments 

This  section  outlines  the  procedures 
which  UMTA  will  normally  follow  in 
reviewing  alternatives  analysis  studies, 
in  implementing  the  enironmental 
impact  statement  requirements  of  the 
National  Environmental  Policy  Act,  and 
in  making  funding  commitments. 

1.  After  obtaining  UMTA’s 
concurrence,  the  applicant  may  proceed 
with  an  alternatives  analysis,  and 
UMTA  in  cooperation  with  the  applicant 
will  prepare  a  draft  EIS.  The  draft  EIS 
shall  be  combined  in  a  single  document 
with  the  results  of  the  alternatives 
analysis.  The  alternatives  analysis  will 
investigate  the  most  promising 
alternatives  identified  in  system 
planning  at  a  sufficient  level  of  detail  to 
identify  a  locally  preferred  alternative  in 
terms  of  mode  and  general  alignment. 
This  investigation  may  include 
conceptual  design  of  the  alternatives  to 
provide  a  sufficiently  confident  level  of 
cost,  ridership  demand,  and 
environmental  impact  information  to 
allow  a  decision  on  a  locally  preferred 
alternative.  UMTA  will  ensure  that  the 
alternatives  analysis  and  preparation  of 
the  draft  EIS  have  been  performed  in 
accordance  with  UMTA  policy  and 
procedures. 

2.  After  the  end  of  the  circulation 
period  for  the  draft  EIS,  the  applicant 
should  designate,  in  a  separate 
document,  the  locally  preferred 
alternative  and  state  a  rationale  for  the 
choice.  This  document  should  clearly 
state  that  any  recommendation  is  solely 
that  of  the  applicant  and  that  UMTA’s 
judgement  is  reserved  until  the 
environmental  process  is  completed. 

3.  Upon  review  of  the  locally 
preferred  alternative  report  and  the 
comments  received  on  the  draft  EIS. 
UMTA  will  decide  whether  the 
alternatives  analysis  requirements  have 
been  satisfied  and  a  preliminary 
engineering  grant  should  be  given  to 
develop  data  for  the  final  EIS.  This 
decision  will  be  based  upon  an 
appraisal  of  the  cost-effectiveness  of  the 
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locally  preferred  alternative  compared 
to  the  other  alternatives  examined  in  the 
analysis.  The  grant  may  be  for 
preliminary  engineering  of  the  locally 
preferred  alternative  as  well  as  other 
promising  alternatives  evaluated  in  the 
draft  EIS.  Preliminary  engineering  will 
be  undertaken  as  necessary  to  insure 
that  all  alternatives  in  the  final  EIS  are 
presented  at  a  comparable  level  of 
detail.  Preliminary  engineering  should 
develop  system  cost,  effectiveness,  and 
impact  information  with  particular 
attention  to  alternative  designs,, 
operations,  detailed  location  decisions 
and  appropriate  mitigation  measures. 

4.  The  Hnal  EIS  is  developed  during 
preliminary  engineering.  No  action  may 
be  taken  which  would  limit  the  choice  of 
reasonable  alternatives  studied  in  the 
draft  EIS  until  completion  of  the 
circulation  of  the  final  EIS. 

5.  UMTA  may  admit  projects  into 
preliminary  engineering  whose 
combined  cost  exceeds  available 
Federal  authorization  levels.  This  will 
be  done  in  anticipation  of  any  of  several 
possibilities:  the  withdrawal  of  projects 
as  a  result  of  changing  local  priorities;  a 
local  decision  to  use  non-Federal 
resources  to  finance  more  than  20 
percent  of  total  cost;  enactment  of 
additional  authorizations;  or  changing 
conditions  such  as  the  availability  of 
detailed  cost  estimates  which  mi^t  lead 
to  a  later  decisir  a  that  a  particular 
project  should  not  be  federally  financed. 

.  6.  During  the  execution  of  preliminary 
engineering,  the  applicant  will  complete 
all  the  steps  which  must  precede  a 
Federal  indication  of  intent  to  fund  the 
project.  These  steps  include  providing 
evidence  of  firm  commitment  of  the  non- 
Federal  capital  share;  providing 
evidence  of  State  and/or  local 
consensus  regarding  the  financing  of 
operating  deficits;  and  planning  for  and 
gaining  financial  commitment  to 
necessary  supportive  actions  to  promote 
effective  utilization  of  the  proposed 
fixed  guideway  system.  A  letter  of  intent 
may  be  issued  for  construction  in  a 
specific  dollar  amount  only  upon 
completion  of  the  circulation  of  the  final 
EIS  and  review  of  the  capital  grant 
application,  the  transcript  of  the  public 
hearing,  and  the  detailed  cost  estimates 
emerging  from  preliminary  engineering. 
The  decision  to  issue  such  a  letter  will 
be  based  upon  a  comparison  of  projects 
then  pending. 

7.  If  UMTA  determines  that  the 
project  warrants  Federal  support, 

UN^A  will  also  develop  with  the 
locality  a  full  funding  agreement  which 
will:  (1)  Fix  the  total  amount  of  the 
Federal  contributions,  subject  to  a 
defined  method  of  adjusting  for 
inflation;  (2)  include  a  mutually 


agreeable  schedule  for  anticipating 
Federal  contributions  during  the  life  of 
the  project;  and  (3)  require  the  locality 
to  complete  construction  of  the  project 
as  defined,  and  to  absorb  any  additional 
cost  incurred,  except  under  certain 
specific  “extraordinary”  circumstances. 

8.  Specific  annual  contributions  under 
the  letter  of  intent  and  full  funding 
agreement  will  be  subject  to  the 
availability  of  appropriations  and  the 
ability  of  the  grant  recipient  to  use  the 
funds  effectively.  UMTA  will  limit  the 
sum  total  of  letters  of  intent  to  the  sum 
of  future  Section  3  authorizations,  less 
an  amount  which  is  necessary  for  those 
portions  of  the  Section  3  program  which 
are  not  covered  by  letters  of  intent. 

Dated:  October  24, 1980. 

Theodore  C.  Lutz, 

Administrator. 
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